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IN THE SUPREME COURT OF THE STATE OF IDAHO

Linda Kaye Black
vs.
DJO Global, INC, EMPI , DJO Global INC
dba EMPI , Blackstone Capital Partners
V.L.P

Supreme Court Case No. 47812-2020

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Seventh Judicial District,
in and for the County of Bonneville

HONORABLE JOEL E. TINGEY

Allen Browning

Joshua S. Evett

Attorney for Appellant

Attorney for Respondent

Idaho Falls, Idaho

Boise, Idaho
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BONNEVILLE COUNTY DISTRICT COURT

CASE SUMMARY
CASE No.
Linda Kaye Black
vs.

DJO Global, INC, EMPI, DJO Global INC dba EMPI,
Blackstone Capital Partners V.L.P

cv..2017.. 7353
§
§
§
§

§

Bonneville County District
Court
Judicial Officer: Tingey, Joel E.
Filed on: 12/19/2017
Previous Case Number: CV-2017-7353-OC
Location:

CASl INFORMATION

Case Type:

AA- All Initial District Court
Filings (Not E, F, and HI)

Case 02/24/2020 Appealed Case Status: Supreme Court Appeal

DATE

CASE ASSIGNMENT

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-2017-7353
Bonneville County District Court
12/19/2017
Tingey, Joel E.

PARTY INFORMATION

Lead Attorneys
Browning, Allen Harry
Retained
208-542-2700(W)

Plaintiff

Black, Linda Kaye

Defendant

Blackstone Capital Partners V.L.P

Evett, Joshua S.
Retained
208-343-5454(W)

DJO Global INC dba EMPI

Evett, Joshua S.
Retained
208-343-5454(W)

DJO Global, INC

Evett, Joshua S.
Retained
208-343-5454(W)

EMPI

Evett, Joshua S.
Retained
208-343-5454(W)
EVENTS

DATE

12/19/2017

& ORDERS OF THE COl'RT

INDEX

II Summons Issued (Judicial Officer: Tingey, Joel E.)
Summons Jssued(x4)

12/19/2017

New Case Filed Other Claims (Judicial Officer: Tingey, Joel E.)
New Case Filed-Other Claims

12/19/2017

Notice of Appearance (Judicial Officer: Tingey, Joel E.)
Plaintiff Black, Linda Kaye Notice OfAppearance Allen H. Browning

12/19/2017

ROA - Converted Event (Judicial Officer: Tingey, Joel E.)
Filing: AA- All initial civil case filings in District Court ofany type not listed in categories E,
F and H(I) Paid by: Browning Law Receipt number: 0055582 Dated: 12/19/2017 Amount:
$221.00 (Check) For: Black, Linda Kaye (plaintij})
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BONNEVILLE COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CV-2017-7353
12/19/2017

Ill Complaint Filed (Judicial Officer: Tingey, Joel E.)
Complaint For Damages and Demand For Jury Trial

12/19/2017

Miscellaneous (Judicial Officer: Tingey, Joel E.)
Case Information Sheet

12/26/2017

ROA - Converted Event (Judicial Officer: Tingey, Joel E.)
Miscellaneous Payment: For Making Copy OfAny File Or Record By The Clerk, Per Page
Paid by: Kelly O'Keefe Receipt number: 0056308 Dated: 12/26/2017 Amount: $4.00 (Credit
card)

12/26/2017

ROA - Converted Event (Judicial Officer: Tingey, Joel E.)
Miscellaneous Payment: Technology Cost - CC Paid by: Kelly O'Keefe Receipt number:
0056308 Dated: I 212612017 Amount: $3. 00 (Credit card)

05/15/2018

Summons Issued (Judicial Officer: Tingey, Joel E.)
Summons Issued - DJO, LLC

05/21/2018

Ill Affidavit of Service (Judicial Officer: Tingey, Joel E. )
Affidavit ofService on DJO, LLC- 5/18/2018-Albert Damonte

05/21/2018

II Affidavit of Service (Judicial Officer: Tingey, Joel E. )
Affidavit ofService on DJO Global, INC - 5/18118 - Albert Damonte

05/21/2018

II Affidavit of Service (Judicial Officer: Tingey, Joel E. )
Affidavit ofService on EMPI - 5/18/18 -Albert Damonte

05/21/2018

11 Affidavit of Service (Judicial Officer: Tingey, Joel E. )
Affidavit ofService on DJ Global INC., dba EMPI- 5/18/18-Albert Damonte

05/21/2018

II Affidavit of Service (Judicial Officer: Tingey, Joel E. )
Affidavit of Process Server - 5117118 - Amy McLaren

06/08/2018

Notice of Appearance (Judicial Officer: Tingey, Joel E.)
Defendant: DJO Global, INC Notice OfAppearance Joshua S. Evett

06/08/2018

Notice of Appearance (Judicial Officer: Tingey, Joel E.)
Defendant: EMPI Notice OfAppearance Joshua S. Evett

06/08/2018

Notice of Appearance (Judicial Officer: Tingey, Joel E.)
Defendant: DJO Global INC dba EMPI Notice OfAppearance Joshua S. Evett

06/08/2018

ROA- Converted Event (Judicial Officer: Tingey, Joel E.)
Filing: IJ - Initial Appearance by persons other than the plaintiffor petitioner Paid by: Elam
& Burke Receipt number: 0023648 Dated: 618/2018 Amount: $136.00 (Check) For: DJO
Global INC dba EMPI (defendant), DJO Global, INC (defendant) and EMPI (defendant)

07/13/2018

Notice of Appearance (Judicial Officer: Tingey, Joel E.)
Defendant: Blackstone Capital Partners V.L.P Notice OfAppearance Joshua S Evett

07/13/2018

ROA - Converted Event (Judicial Officer: Tingey, Joel E.)
Filing: Jl - Initial Appearance by persons other than the plaintiff or petitioner Paid by: Elam
& Burke Receipt number: 0028587 Dated: 7/13/2018 Amount: $136.00 (Check) For:
Blackstone Capital Partners V.L.P (defendant)

07/20/2018

Answer (Judicial Officer: Tingey, Joel E.)
Defendants' Answer to Complaint and Demand for Jury Trial
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Bo

NEVILLE COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-7353
07/25/2018

otice of Service (Judicial Officer: Tingey, Joel E.)
otice Of Service - Defendants

08/31/2018

otice of Service (Judicial Officer: Tingey, Joel E. )
Plaintiffs otice Of Service - Plaintiffs Answerer to Defendant's First Set of Interrogatories
and Requests for Production

09/21 /2018

Hearing Scheduled (Judicial Officer: Tingey, Joel . )
Hearing Scheduled (Scheduling Conference 11/06/2018 08:30 AM)

09/21/2018

Order (Judicial Officer: Tingey, Joel E. )
Order Setting Telephonic Status Conference

10/26/2018

· Notice of Service
Plaintiffs Notice ofService to Defendant DJO Global, INC

10/26/2018

otice of Service
Plaintiffs Notice a/Service to Defendant EMPI

10/26/2018

otice of Service
Plaintiffs otice ofService to Defendant Blackstone Capital Partners V L.P

10/26/2018

otice of Service
Plaintiffs otice ofService to Defendant DJO, LLC

11 /06/2018
l l/06/2018
11 /26/20 18

~ Scheduling Conference (8:30 AM) (Judicial Officer: Tingey, Joel E.)
Scheduling Order, Notice of Trial Setting and Pretrial Order
Notice of Service
11/26/2018

12/03 /2018

otice of Service
12/03/2018

12/05/2018

otice of Service
Plaintiffs otice a/Service - 12/5/2018

12/ 17/2018

Stipulation to Dismiss
Stipulated Dismissal of Defendant Blackstone Partners V L.P.

12/19/2018

Notice of Taking Deposition
Notice of Taking Deposition of Linda Black

12/20/2018

Order
Order Granting Stipulated Dismissal of Defendant Blackstone

12/21/2018

Judgment of Dismissal
Judgment of Dismissal Re: Defendant Blackstone Capital

12/21/2018

Dismissed Without Prejudice (Judicial Officer: Tingey Joel E.)
Comment()
Party (Black, Linda Kaye; Blackstone Capital Partner V.L.P)
Blackstone Capital Partners
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BONNEVILLE COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CV-2017-7353
01 /24/2019

otice of Taking Deposition
otice of Taking Deposition of Bart McDonald

01 /31/2019

otice of Service
Plaintiffs otice of Service January 31, 2019

03/18/2019

otice of Service
Notice ofService of Discovery Responses

07/19/2019

· Witness Disclosure
Plaintiffs Expert Disclosure

08/12/2019

Witness List
Defendants' Disclosure of Expert Witnesses

08/29/2019

Motion for Summary Judgment
Defendants' Motion for Summary Judgm ent

08/29/2019

Memorandum In Support of Motion
Memorandum in Support of Defendants ' Motion/or Summary Judgment

08/29/2019

Affidavit in Support of Motion
Affidavit ofJoshua S. Evett in Support of Defendants' Motion/or Summary Judgment

08/29/2019

Notice of Hearing
Notice of Hearing

09/04/2019

Notice of Hearing
Notice Resetting Pretrial Conference to 8:45 a.m.

09/ 11 /2019

otice of Service
Plaintiffs

09/13/2019

Motion
for Extension o/Time

09/13/20 I 9

Affida it
of Bart McDonald

09/16/2019

otice
Defendant's Non-Opposition to Plaintiffs Motion/or Extension o/Time

09/16/2019

Stipulation to Continue
Jury Trial

09/ 17/2019

Witness List
Defendants' Witness List

09/ 17/2019

otice
Defendants' Exhibit List
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BONNEVILLE Co

TY DlSTRICT COURT

CASE SUMMARY
CASE No. CV-2017-7353
09/17/2019

09/17/2019
09/ 18/2019

09/18/2019
09/18/2019

otice
Defendants' Requested Jury Instructions
Witness and Exhibit List
Pre-trial Conference (8:45 AM) (Judicial Officer: Tingey, Joel E.)
Evett to appear by tele 208-343-5454

Court Minutes
, Amended
Amended Notice of Hearing on Defendants' MSJ

09/26/2019

Affidavit
of Counsel

09/26/2019

Memorandum
Plaintiffs Memorandum in Opposition to Defendants Motion/or Summary Judgment

09/30/2019

Order to Continue (Judicial Officer: Tingey, Joel

]0/04/2019

Reply
Memo in Support ofDefendants MSJ

10/04/2019

Affidavit
of Evett in Support of Defendants MSJ

.)

10/10/2019

Motion for Summary Judgment (8:30 AM) (Judicial Officer: Tingey, Joel E.)

10/ 10/2019

Court Minutes

10/11/2019

Affidavit
Second Supplemental Affidavit ofJoshua S Evett

10/17/2019

Decision or Opinion (Judicial Officer: Tingey, Joel E. )
Memorandum Decision and Order

10/17/2019

Judgment (Judicial Officer: Tingey, Joel E.)
Dismissed With Prejudice

10/17/2019
10/25/2019
10/29/2019

10/31 /2019

Civil Disposition Entered
· Memorandum of Costs
CANCELED Jury Trial (10:00 AM) (Judicial Officer: Tingey, Joel E.)
Vacated
3 Days

Motion for Reconsideration
Plaintiffs

PAG
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BONNEVILLE COUNTY DISTRICT COURT

CASE SUMMARY
CASE No.
10/31/2019

cv..2017.. 7353

11 Memorandum In Support of Motion
Plaintiffs Memorandum in Support of Motion/or Reconsideration

11/01/2019

Ill Amended
Plaintiffs Amended Motion to Reconsider

11/01/2019

11Amended
Plaintiffs Amended Memorandum in Support ofMotion/or Reconsideration

12/lJ/2019

'I! Notice of Hearing

12/31/2019

II Opposition to
Defendants' Opposition to Plaintiff's Amended Motion to Reconsider

01/02/2020

'II Motion
Defendant's Motion Re Telephonic Appearance at Hearing

01/06/2020

II Order (Judicial Officer: Tingey, Joel E.)
Order Re Telephonic Appearance at Hearing

01/07/2020

11 Motion for Reconsideration (8:30 AM) (Judicial Officer: Tingey, Joel E.)

01/07/2020

'II Court Minutes

01/09/2020

Ill Order (Judicial Officer: Tingey, Joel E.)
On Motion/or Reconsideration

02/14/2020

II Appeal Filed in Supreme Court

02/18/2020

'II Notice of Appeal

02/24/2020

Appeal Filed in Supreme Court

02/25/2020

Appeal Cover/Title Page

02/25/2020

Case Summary

02/25/2020

Certificate of Service
FINANCIAL INFORMATION

DATE

Defendant Blackstone Capital Partners V.L.P
Total Charges
Total Payments and Credits
Balance Due as of 2/25/2020

136.00
136.00
0.00

Defendant DJO Global INC dba EMPI
Total Charges
Total Payments and Credits
Balance Due as of 2/25/2020

136.00
136.00
0.00

Defendant DJO Global, INC
Total Charges
Total Payments and Credits
Balance Due as of 2/25/2020

0.00
0.00
0.00
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BONNEVILLE COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-7353
Defendant EMPI
Total Charges
Total Payments and Credits
Balance Due as of 2/25/2020

0.00
0.00
0.00

Other Party UNKNOWNPA YOR
Total Charges
Total Payments and Credits
Balance Due as of 2/25/2020

7.00
7.00
0.00

Plaintiff Black, Linda Kaye
Total Charges
Total Payments and Credits
Balance Due as of 2/25/2020

350.00
350.00
0.00
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. Allen H. Browning, ISB#3007
Steve Carpenter, ISB#9 l 32
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, ID 83402
Telephone: (208) 542-2700
Facsimile: (208) 542-2711

2nn DEC 19 PH ~: 21

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK,
Plaintiff,
vs.

Case No.: CV-2017-1~

COMPLAINT FOR DAMAGES
AND DEMAND FOR JURY TRIAL

DJO GLOBAL, INC; EMPI®; DJO GLOBAL,
INC dba EMPI®, DJO, LLC; BLACKSTONE
CAPITAL PAR1NERS V L.P.

Defendants.

COMES NOW the above-named Plaintiff, LINDA BLACK, by and through his attorney,
Allen H. Browning of Browning Law, complains and alleges against the Defendants as follows:
1.

At all times relevant hereto, Plaintiff was a resident ofthe City ofldaho Falls, County

of Bonneville, State of Idaho.
2.

At all times relevant hereto Defendants were transacting business within the state of

Idaho by interstate commerce.
3.

On or about December 21, 2015, Plaintiff, LINDA BLACK, was attending Superior

COMPLAINT FOR DAMAGES AND DEMAND FOR JURY TRIAL

Page I

rJ

ORIGINAL
Page 9

•

•

Physical Therapy at 3345 Potomac Way, Idaho Falls, ID. After receiving a few minutes of electrode
therapy, her physical therapist, Bart McDonald, noticed a white spot on the right side of her lower
back that he suspected to be an electrical bum. After asking about preexisting skin conditions in that
region, Linda confirmed she had none and wasn't concerned about the discoloration at the time. Two
hours later, the bum was red and inflamed, so Linda returned .to Superior Physical Therapy. Bart
advised her to see a doctor. He had inspected the pad, did not see any noticeable defects, and kept
them for further investigations. The pad was, in fact, defective, and caused a severe, second degree
bum measuring 3.2 cm x 4.8 cm x 0.1 cm on Linda's lower back.
4.

The Defendants manufactured and sold the electrode pad which caused the injury to

the Plaintiff.
5.

As a direct and proximate result of the aforementioned actions, the Plaintiff, LINDA ,

BLACK, was caused to suffer serious, painful, debilitating and permanent injuries. These injuries
include, but are not limited to bums on the right side of her lower back, anxiety, permanent pain,
scaring and disfigurement. Plaintiff has incurred medical bills in the amount no less than $15,113.30.

COUNTI
6.

Plaintiff incorporates paragraphs 1-6 above as though fully set forth herein.

7.

The Defendants were during the relevant time in question, a "manufacturer" of

the electrode pad;
8.

The electrode pad was "defective;"

9.

The defect existed when the electrode pad left the Defendant's control;

10.

The defect was a proximate cause of injwy to the Plaintiff; and

COMPLAINT FOR DAMAGES AND DEMAND FOR JURY TRIAL

Page2
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'

•
11.

•

As a direct and proximate result of the aforementioned breach of this duty of care and

negligence, Plaintiff suffered serious permanent injuries, and medical bills in an amount to be proven
at trial. Past medical bills at this date exceed $15,113.30.
12.

As a direct and proximate result of the aforementioned negligence, Plaintiff has been

required to retain the services of BROWNING LAW and is entitled to reasonable attorney's fees and
costs herein.

WHEREFORE, Plaintiff, LINDA BLACK, prays for judgment against the Defendants, and
each of them, as follows:
I.

For past medical expenses in an amount to be proven at trial, but no less than
$15,113.30.

3.

For general damages in excess of$10,000.00.

4.

For other losses, including potential losses of earnings, in an amount to be
determined at trial;

5.

For reasonable attorney's fees and costs as the Court may deem just and proper.

6.

For such other and further relief as the Court deems just, equitable, and proper.

DATED this

11

day of December, 2017.

BROWNING LAW

~
COMPLAINT FOR DAMAGES AND DEMAND FOR JURY TRIAL

Page3
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'

•

J.

•
DEMAND FOR JURY TRIAL

Plaintiff hereby makes demand the issues in the above-entitled matter be tried before a jury
of 12 persons, pursuant to Rule 38 of the Idaho Rules of Civil Procedure.
DATED this

/f

dayofDecember, 2017.

BROWNING LAW

Allen H. Browning

COMPLAINT FOR DAMAGES AND DEMAND FOR JURY TRIAL
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF Titl1J S[p 2 I

PH I: 24

STATE OF IDAHO, IN AND FOR TIIE COUNTY OF BONNEVILLE

LINDA KAYE BLACK,
Plaintiff,

vs.
DJO GLOBAL, INC., etal,
Defendant.

)
)
)
)
)
)
)
)
)

ORDER SETTING TELEPHONIC
STATUS CONFERENCE
Case No. CV-2017-7353

Pursuant to Rule 16, I.R.C.P., it is hereby ordered that a status conference be conducted by
and between the Court and the counsel of record in regard to the above-entitled case on November
6, 2018, at 8:30 am.

It is further ordered that at least one of the attorneys for each party participating in said
status conference have authority to enter into stipulations and to make admissions regarding all

matters that the parties may reasonably anticipate being discussed. (See Rule 16 (b) and Rule 16
(c)). Counsel shall also be prepared to furnish the Court with available dates.

Plaintiff shall initiate telephonic connection including Defense counsel and then call the
Court at 208-529-1350 x 1340.
Dated this _l:1- day of September, 2018.

Page 13

CERTIFICATE OF SERVICE
I hereby certify that on th«l!_ day of September, 2018, that I mailed or hand delivered a true and
correct copy of the foregoing document to the following:
Allen H. Browning
482 Constitution Way, Ste 111
Idaho Falls ID 83402

0

U.S. Mall

(81 Courlhouae Box

O Facsimile O e-mall

Joshua S. Evett
Joseph F. Southers
PO Box 1539

0

U.S. Mall

O Courthouse Box

O Facsimila l8J e-mail

Boise ID 83701-1539

jfs@elamburke.com

Page 14

Jul 20, 2018 03:45 PM To: 12085291300

Page 2/6 From: Elam & Burke

Fax: 2089080071

Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.co m
ISB #5587

2018 JUL 20 PH·~: tJS

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA .BLACK
Plaintiff,

Case No. CV-2017-7353

vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPl, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,

DEFENDANTS' ANSWER TO
COMPLAINT AND DEMAND FOR
JURY TRIAL

Defendants.

Defendants DJO Global, Inc.; EMPI; DJO, LLC; and Blackstone Capital Partners V, L.P.
("Defendants"), by and through their undersigned counsel of record, in answer to Plaintifrs
Complaint for Damages and Demand for Jury Trial ("Plaintitrs Complaint") on file herein,
admit, deny and allege as follows:

FIRST DEFENSE
Plaintiff's Complaint fails to state a claim against Defendants upon which relief may be
granted.

DEFENDANTS' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 1

RECEIVE:

NO.0929

07/20/2018/FRI 03:lOPM
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Jul 20, 2018 03:45 PM To' 12085291300

Page 3/6 From: Elam & Burke

Fax: 2089080071

SECOND DEFENSE
Defendants deny each and every allegation contained in Plaintifrs Complaint unless
specifically admitted herein:
1.

In response to Paragraph 1 of Plaintiffs Complaint, Defendants admit the

a11egations contained therein.
2.

In response to Paragraph 2 of Plaintifrs Complaint, Defendants admit only that

EMPI transacted business in the State of Idaho, and that DJO, LLC transacted, and continues to
transact, business in the State of Idaho. Defendants deny the remaining allegations.
3.

In response to Paragraph 3 of Plaintifrs Complaint, Defendants lack sufficient

information or knowledge to form a belief as to the truth of the allegations contained therein, and
therefore deny the same.
4.

In response to Paragraph 4 of Plaintifrs Complaint, Defendants admit that only

DJO, LLC distributed the electrode pad. Defendants deny the remainder of the aJlegations
contained therein.

5.

In response to Paragraph 5 of Plaintif:Ps Complaint, Defendants deny the

allegations contained therein.

COUNTI
6..

In response to Paragraph 6 of Plaintifrs Complaint, Defendants reallege their

responses to paragraphs 1 through 5, as if fully set forth herein.

7.

In response to Paragraph 7 of Plaintiff's Complaint, Defendants deny the

allegations contained therein.
8.

In response to Paragraph 8 of Plaintiff's Complaint, Defendants deny the

allegations contained therein.

DEFENDANT S' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 2

RECEIVE:

NO.0929

07/20/2018/ FRI 03:lOPM

Page 16

Jul 20, 2018 03:45 PM To: 12085291300

9.

Page 4/6 From: Elam & Burke

Fax: 2089080071

•

In response to Paragraph 9 of Plaintifrs Complaint, Defendants deny the

allegations contained therein.
10.

In response to Paragraph 10 of Plaintiff's Complaint, Defendants deny the

allegations contained therein.
11.

In response to Paragraph 11 of PlaintifPs Complaint, Defendants deny the

allegations contained therein.
12.

In response to Paragraph 12 of Plaintifrs Complaint, Defendants deny the

allegations contained therein.

FIRST AFFIRMA TIVE DEFENSE
Plaintiff and/or third parties are comparativ ely at fault for Plaintiff's alleged injuries.

SECOND AFFIRMA TIVE DEFENSE
Plaintiff's claims are barred, in whole or in part, and/or reduced pursuant to acts or
omissions as specified in Idaho Code§ 6-1405.

THIRD AFFIRMA TIVE DEFENSE
Plaintiff has failed to mitigate her damages.

FOURTH AFFIRMA TIVE DEFENSE
Plaintiff's claims are barred, in whole or in part, by the "learned intermediar y,"
"informed intermediar y," and/or usophisticated user" doctrines.

FIFTH AFFIRMA TIVE DEFENSE
The conduct of Defendants and the subject product at all times conformed with the
Federal Food, Drug and Cosmetic Act, and other pertinent federal statutes and regulations.
Accordingl y, Plaintifrs claims are barred, in whole or in part, under the doctrine of federal
preemption , and granting the relief requested would impennissi bly infringe upon and conflict

DEFENDA NTS' ANSWER TO COMPLAI NT AND DEMAND FOR JURY TRIAL - 3

RECEIVE:

N0.0929

07/20/201 8/FRI 03:lOPM
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Jul 20, 2018 03:45 PM To: 12085291300

Page 5/6 From: Elam & Burke

•·

Fax: 2089080071

with federal laws, regulations, and policies in violation of the Supremacy Clause ofthe United

States Constitution.
RESERVATI ON
Defendants reserve the right, after discovery, to amend this Answer to add additional
affirmative defenses supported by the facts, and a failure to include all such defenses in this
Answer shall not be deemed a waiver of any right to further amend this Answer.

DEMAND FOR JURY TRIAL
Defendants hereby demand a trial by jury.

REQUEST FOR ATTORNEY FEES
Defendants hereby request that they be awarded their attorney fees and costs incurred
herein pursuant to Rule 54 of the Idaho Rules of Civil Procedure and Idaho Code §§ 12~ 120 and
12-121.
WHEREFORE , Defendants pray for judgment as follows:

1.

Plaintiff's Complaint be dismissed with prejudice, and that judgment be entered

for Defendants and against Plaintiff and that she takes nothing thereby.
2.

For costs, including reasonable attorney fees to be set by the Court.

3.·

For such other and further relief as the Court may deem proper.

DATED t h i s ~ day of July, 2018
ELAM & BURKE, P.A.

By:

tJ_,.~ ~,IrJoshua S. Evett, Of the firm
Attorneys for Defendants

DEFENDANT S' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 4

RECEIVE:·

NO.0929

07/20/2018/ FRI 03:l0PM
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Jul 20, 2018 03:45 PM To: 12085291300

Page 6/6 From: Elam & Burke

Fax: 2089080071

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h e ~ day of July, 2018, I caused a true and correct
copy of the foregoing document to be served as follows:
Allen H. Browning
Steve Carpenter
Browning Law
482 Constitution Way, Suite 111
Idaho Falls, ID 83402

U.S. Mail

_ _ Hand Delivery
_ _ Federal Express
~ i a Facsimile - (208) 542-2711

ua S. Evett .

DEFENDANTS' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 5

RECEIVE:

NO.0929

07/20/2018/FRI 03:lOPM
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Filed:11/15/2018 15:31 :23
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Deputy Clerk -Jenkins, Andrea

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA KAYE BLACK,
Plaintiff(s),
vs.

DJO GLOBAL, INC., eta.I,
Defendant.

)
)
)
)
)
)
)
)
)

ORDER AND NOTICE
SETTING JURY TRIAL
Case No. CV-2017-7353

Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, the following pre-trial
schedule shall govern all proceedings in this case:

I.
1.
2.
3.
4.

5.
6.

IT IS HEREBY ORDERED:
A Pre-trial Conference is scheduled for September 18, 2019 at 9:00 a.m.
Jury trial is scheduled for three (3) days beginning at 10:00 a.m. on October 29,
2019.
Dispositive motions must be filed at least 60 days prior to trial.
Plaintiff/Counterclaimant/Third Party Plaintiffs expert witness disclosure,
including opinions and conclusions and the foundation for such opinions and
conclusions must be filed at least 100 days before trial. Defendant(s) expert
witness disclosure including opinions, conclusions, and foundation must be filed
at least 80 days before trial. Plaintiff/Counterclaimant/Third Party Plaintiff's
rebuttal expert(s) shall be disclosed within 70 days.
All discovery shall be completed 45 days prior to trial.
The parties and their attorneys are required to attend a mediation session before a
qualified attorney mediator or district judge selected by the parties. All persons
necessary for a complete resolution must be physically present, unless otherwise
stipulated by the parties, ordered by the Court or allowed by the Mediator.
Mediation should be completed at least 45 days prior to trial.

II.
IT IS FURTHER ORDERED that each attorney shall, no later than three (3)
days prior to the pre-trial conference:
1.
2.
3.

File a list of names of persons who may be called to testify.
File a descriptive list of all exhibits proposed to be offered into evidence
File a brief citing legal authorities upon which the party relies as to each issue of

ORDER

Page 20

4.

law to be litigated.
File proposed jury instructions. The parties need not submit IDil2 instruction
numbers 1.01 through 1.43. All instructions shall be prepared in accordance with
I.R.C.P. 51(a).

III.
IT IS FURTHER ORDERED that each attorney shall no later than seven (7)
days before trial:
1.

File any objections to the jury instructions requested by an opponent specifying
the instruction and the grounds for the objection.

IV.
1.

IT IS FURTHER ORDERED that:

2.

3.

4.
5.

Any exhibits or witnesses discovered after the last required disclosure shall
immediately be disclosed to the court and opposing counsel by filing and service
stating the date upon which the same was discovered.
No witnesses shall testify and no exhibits shall be admitted into evidence at trial
other than those disclosed, listed and submitted to the clerk of the court in
accordance with this order.
On the first day of trial deposit with the clerk of the court all exhibits to be
introduced. Plaintiff shall pre-mark and staple exhibits in numerical sequence as
outlined in Plaintiff's exhibit list and Defendant's exhibits shall be pre-marked
and stapled in alphabetical sequence as outlined in Defendant's exhibit list. Pages
of exhibits shall be stapled, with a sticker placed on the first page of the actual
exhibit.
This order shall control the course of this action unless modified for good cause
shown to prevent manifest injustice.
The parties are further given notice pursuant to Rule 40(d)(l)(g), an alternate
judge may be assigned to preside at trial, namely, Judge Gregory Moeller, Judge
Dane Watkins, Judge Bruce L. Pickett, Judge Jon Shindurling, Judge Stevan H.
Thompson, Judge Darren Simpson, Judge Richard St. Clair, Judge William
Woodland, Judge David Nye, and Judge Darla Williamson.

_~

Signed: 11/7/2018 08:08 AM

DATEDthis _ _ dayofNovember,2018.<!J{},

1
JOEL E. TINGEY
District Judge

~
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CERTIFICATE OF SERVICE
Signed: 11/15/2018 03:31 PM

I hereby certify that on the_ day of November, 2018, that the foregoing document was entered,
and I served a true and correct copy to the following as indicated:
Allen Harry Browning
allen.browning.law@gmail.com
Joshua S. Evett

[X] E-mail

[X] E-mail

jse@elamburke.com

PENNY MANNING

Deputy Court Clerk

ORDER
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12/17/2018

Electronically Filed
12/17/2018 4:30 PM
(FAX)2085422:§!Jventh Judicial Bi$ftltt,1~eville County
Penny Manning, Clerk of the Court
By: Maria Padilla, Deputy Clerk

10:37Browning Law

Allen H. Browning, 1S8#3007
Steve Carpenter, ISB#9132
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, ID 83402
Telephone: (208) 542-2700
Facsimile: (208) 542-2711
Attorneys for Plaintiff
IN THE DlSTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND .FOR THE COUNTY OF BONNEVILLE
LINDABLACK
Case No.: CV-17-7353
Plaintiff,
STIPULATED DISMISSAL OF
DEFENDANT BLACKSTONE PAR1NERS
VL.P.
VS,

DJO GLOBAL, INC., EMPI, DJO GLOBAL,
INC. dba EMPI, DJO, LLC., BLACKSTONE
CAPITAL PARTNERS VL.P.,
Defendants.

COMES NOW Plaintiff, by and through her attorney of record, Allen H. Browning,
Browning Law and BLACKSTONE CAPITAL PAR1NERS V L.P., by and through its attorneys
of record, Joseph Southers~ Esq., and Joshua Evett, Esq., Elam and Burke,, and hereby stipulate
to the voluntarily dismissal of Defendant BLACKSTONE CAPITAL PAR1NERS V L.P.,
without prejudice.

;70
Dated this 1

STUIPULATION TO DISMISS BLACKSTONE PARTNERS

/

Dated thisi..L_day of December, 2018

PAGB l
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CERTIFICATE OF SERVICE
The undersigned, being sworn, says that on the 17th day of December, 2018, he caused a
true and correct copy of the foregoing to be electronically filed with the Clerk of the Court,
which sent a Notice of Electronic Filing to the following persons:

Allen H. Browning
Steve Carpenter

all en. browning@gmail.com

Isl Joseph F. Southers
Joseph F. Southers

STIPULATION TO DISMISS BLACKSTONE PARTNERS

PAGE2
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Filed:12/20/2018 14:04:57
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Deputy Clerk -Jenkins, Andrea

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,

Case No. CV-2017-7353

vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,

ORDER GRANTING STIPULATED
DISMISSAL OF DEFENDANT
BLACKSTONE PARTNERS V L.P.

Defendants.

This matter, having come before this Court on the parties' Stipulated Dismissal of
Defendant Blackstone Partners V L.P., and good cause appearing therefore,
IT IS HEREBY ORDERED that the above-captioned matter is dismissed without
prejudice as against Defendant Blackstone Partners V L.P.
DATED

Signed: 12/18/2018 01:48 PM

------------

@1.~~

JOEL E. TINGEY
District Judge

ORDER GRANTING STIPULATED DISMISSAL OF DEFENDANT BLACKSTONE
PARTNERS VL.P. - 1
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CERTIFICATE OF SERVICE
Signed: 12/20/2018 02:05 PM

I HEREBY CERTIFY that on - - - - - - - - - - - - ~ I caused a true and
correct copy of the foregoing document to be served as follows:
Allen H. Browning
Steve Carpenter

[X] E-Mail
allen.browning.law@gmail.com

Joshua S. Evett
Joseph F. Southers

[X] E-Mail
j se@elamburke.com
jfs@elamburke.com

CLERK OF THE COURT

ORDER GRANTING STIPULATED DISMISSAL OF DEFENDANT BLACKSTONE
PARTNERS VL.P. - 2
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Filed:12/21/2018 13:20:32
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Deputy Clerk -Jenkins, Andrea

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

LINDA KAYE BLACK,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.

DJO GLOBAL, etal,
Defendant.

Case No. CV-2017-7353

JUDGMENT OF DISMISSAL
RE: BLACKSTONE CAPITAL
PARTNERS V.L.P.

Judgment is entered as follows:
Plaintiff's complaint regarding defendant Blackstone Capital Partners V.L.P. is dismissed
without prejudice.
Signed: 12/21/2018 10:47 AM

DATED this

day of December, 2018.

(!/] 1.C-f11f0
JOEL E. TINGEY
District Judge

ORDER OF DISMISSAL - I

Page 27

CERTIFICATE OF SERVICE
Signed: 12/21/2018 01:20 PM

I HEREBY CERTIFY that on
correct copy of the foregoing document to be served as follows:

, I caused a true and

Allen H. Browning Steve Carpenter
[X] E-Mail alien. browning.law@gmail.com
Joshua S. Evett Joseph F. Southers
[X] E-Mail jse@elamburke.com jfs@elamburke.com

PENNYMANNING
Clerk of the District Court
Bonneville County, Idaho

BY:- - - - - - - Deputy Clerk

ORDER OF DISMISSAL - 2
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Electronically Filed
7/19/2019 5:02 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Angelica Linares, Deputy Clerk

Allen H. Browning, ISB#3007
Steve Carpenter, ISB#9132
Jessalyn R. Hopkin, ISB#10630
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, ID 83402
Telephone: (208) 542-2700
Facsimile: (208) 542-2711
Email: allen.browning.law@gmail.com
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK,
Case No.: CV-2017-7353

Plaintiff,

PLAINTIFF'S EXPERT DISCLOSURE

vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJI, LLC; BLACKSTONE
CAPITAL PARTNERS V L.P,
Defendants.

COMES NOW the Plaintiff LINDA BLACK, by and through her attorney ofrecord, Allen
H. Browning, and pursuant to the Court's Order hereby discloses the following witnesses she
anticipates using as witnesses at trial:

I.

TREATING PHYSICIANS AND MEDICAL PROVIDERS
NON-RETAINED EXPERT WITNESSES
1. Bart W. McDonald, PT
Superior Physical Therapy
23 75 E. Sunnyside Road Suite H
Idaho Falls, Idaho 83404
(208) 417-0090

Mr. McDonald is a licensed physical therapist, who may be employed to serve
Plaintiff's Witness Disclosure
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as an expert witness in this case, and may be called to testify consistent with his
reports, copies of which are attached hereto, and further provide expert testimony
pursuant to I.R.C.P. 26(b)(4)(A)(i). A copy of Mr. McDonald's list of prior
testimony, curriculum vitae and fee schedule will be supplemented once received.
a. Opinions:
Mr. McDonald met with the Plaintiff on or about December 14, 2015,
December 16, 2015, and December 21, 2015 for physical therapy treatment. Mr.
McDonald is anticipated to testify that Plaintiff suffered bum injuries from a
defective electro-therapy pad, that the batch of electro-therapy pads to which this
pad belonged to was defective, and that he has not seen bums of this kind or severity
from the administration of thousands of other electro-therapy treatments in his years
of experience. He holds these opinions to be within a reasonable degree of medical
probability and has set them forth in deposition. Mr. McDonald may offer further
and additional testimony and opinions depending upon the course of discovery,
witness disclosures and additional investigation. Pursuant to this, Mr. McDonald
may supplement and augment his opinions depending on the subsequent review of
additional records and/or evidence produced as discovery continues, through
written discovery requests, depositions or at trial. As a result, Plaintiff reserves the
right to supplement this disclosure with affidavits, reports, or additional summaries
depending upon the course of this litigation and the continuing discovery. Plaintiff
specifically reserves the right to supplement this disclosure pursuant to I.R.C.P.
26(b )(4)(A)(i).

Plaintiff's Witness Disclosure
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b. Data and other information relied upon:
The data and information upon which Mr. McDonald based his opinions
were identified in his deposition.
c. Exhibits to be used as a summary of or support for opinions:
Mr. McDonald's deposition, and any records, documents, medical records,
deposition transcripts, written discovery responses or other documents
reviewed and relied upon by Mr. McDonald may be used as exhibits at trial.
d. Qualifications and publications:
Mr. McDonald will testify based upon his education, training, experience
and background, which is attached hereto.
e. Compensation: Mr. McDonald charges $350.00 per hour for his services.
f.

Mr. McDonald's history of cases he has testified in has been requested by
Plaintiff, but this information is unavailable to Mr. McDonald at this time
and will be supplemented once received.

2. Phil Hesse, PA-C
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
208-557-2570
Phil Hesse is expected to testify to a reasonable degree of medical probability that
he treated Plaintiff for bum injuries resulting from the use of Defendant's electrotherapy pads.

3. Krysta Glider, LPN
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
208-557-2570

Plaintiff's Witness Disclosure
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Krysta Glider is expected to testify to a reasonable degree of medical probability
that she treated Plaintiff for bum injuries resulting from the use of Defendant's
electro-therapy pads.
4. Ruth Mecham, LPN
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
208-557-2570
Ruth Mecham is expected to testify to a reasonable degree of medical probability
that she treated Plaintiff for bum injuries resulting from the use of Defendant's
electro-therapy pads.
5. Amy Beasley, LPN
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
208-557-2570
Amy Beasley is expected to testify to a reasonable degree of medical probability
that she treated Plaintiff for bum injuries resulting from the use of Defendant's
electro-therapy pads.
6. Jerry Mitchell, LPN
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
208-557-2570
Jerry Mitchell is expected to testify to a reasonable degree of medical probability
that he treated Plaintiff for bum injuries resulting from the use of Defendant's
electro-therapy pads.
7. Whitney Hix, LPN
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
208-557-2570
Whitney Hix is expected to testify to a reasonable degree of medical probability
that she treated Plaintiff for bum injuries resulting from the use of Defendant's
electro-therapy pads.

Plaintiff's Witness Disclosure
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8. Isaac Simpson, DO
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
208-557-2570
Isaac Simpson is expected to testify to a reasonable degree of medical probability
that he treated Plaintiff for bum injuries resulting from the use of Defendant's
electro-therapy pads.
The individuals and facilities described in 1 through 7, above, are percipient expert
witnesses since they each provided healthcare to the Plaintiff. These individuals are expected to
testify generally about the care and treatment of Plaintiff and are expected to testify consistently
with their respective medical records pertaining to Plaintiff and any deposition testimony they may
give in this matter.
These individuals are considered non-retained 26(b )(4)(ii) witnesses because their opinions
were not acquired or developed in anticipation of litigation or for trial, but rather through the course
of providing treatment to Plaintiff. (See Clarkv Raty, 137 Idaho 343, 48 P.3D 672 (Ct. App. 2002);
I.R.C.P. 26(b)(4).) Their factual observations, mental impressions, and opinions are ascertained
from Plaintiffs medical records and any deposition testimony they may give in this matter. Their
depositions as fact witnesses with expertise in their specialty and actual knowledge of their care
may occur as discovery continues.

I.

FACT WITNESSES

1. Linda Black, c/o Browning Law, 482 Constitution Way Ste. 111, Idaho Falls, Idaho
83402, 208-542-2700. Ms. Black is expected to testify regarding the incident on December
21, 2015, the injuries she sustained during said incident and the changes in the quality of
life, pain and suffering and emotional state of the Plaintiff before and after the accident on
December 21, 2015.
2. Hailey Belnap, 3862 E. 12th N. Rigby, Idaho 83442, 208-604-1885. Ms. Belnap is the
Plaintiffs daughter. She is expected to testify how things have changed since the incident
Plaintiff's Witness Disclosure
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on December 21, 2015.
3. Myka Searle, 421 E. 256 N. Rigby, Idaho 83442, 208-604-4172. Ms. Searle is the Plaintiffs
daughter. She is expected to testify how the Plaintiff was prior to the incident on December 21,
2015 and how the incident has changed her quality of life since the incident.
4. Shayna Henke, 2477 W. 1600 N. Lehi, Utah 83043, 801-369-7823. Ms. Henke is
Plaintiffs daughter. She is expected to testify how the Plaintiff was prior to the incident
on December 21, 2015 and how the incident has changed her quality of life since the
incident.
5. Roslyn Quigg, 3765 Wanda Street Idaho Falls, Idaho 83406, 208-757-8869. Ms. Quigg is
Plaintiffs friend and is expected to testify how the Plaintiff was prior the incident on
December 21, 2015 and how the incident has changed her quality of life since the incident.
6. Florence Sessions, 1780 Balboa Drive #F Idaho Falls, Idaho 83404, 517-896-9526. Ms.
Sessions was Plaintiffs neighbor on December 21, 2015 and has also seen the changes and
struggles the Plaintiff has gone through since the incident and would be expected to testify to
these.
7. Golda Heidt, 1850 Balboa Drive #N Idaho Falls, Idaho 83404, 208-339-0284. Ms. Heidt
is Plaintiffs close friend and neighbor and is expected to testify how the Plaintiff was prior
to the incident on December 21, 2015 and how the incident has changed her quality of life. Ms.
Heidt was present the day of the incident.
8. Katie Kuntz, 2142 Henryanna Avenue Idaho Falls, Idaho 83404, 208-681-1695. Ms.
Kuntz is Plaintiffs close friend and is expected to testify how the Plaintiff was prior to the
incident on December 21 1, 2015 and how the incident has changed her quality of life. Ms.
Kuntz was present the day of the incident.
9. Christy Ramero, 1929 E. 25 th Street , 208-681-1695. Ms. Ramero is Plaintiffs close
friend and is expected to testify how the Plaintiff was prior to the incident on December
21, 2015 and how the incident has changed her quality of life.

10. Quinn Black, 781 W. Lunchbox Street Kuna, Idaho 83634, 208-919-8273. Mr. Black is
Plaintiffs son and is expected to testify how the Plaintiff was prior to the incident on
December 21, 2015 and how the incident has changed her quality of life.
11. BJ Black, 781 W. Lunchbox Street Kuna, Idaho 83634, 208-919-8273. Ms. Black is
Plaintiffs daughter-in-law and is expected to testify how the Plaintiff was prior to the
incident on December 21, 2015 and how the incident has changed her quality of life.

12. Dallas Black, 957 W. 150 S., Kayesville, Utah 84037, 208-680-3310. Mr. Black is
Plaintiffs son and is expected to testify how the Plaintiff was prior to the incident on
Plaintiff's Witness Disclosure
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December 21, 2015 and how the incident has changed her quality of life.
13. Linda Duresh, 1925 Balboa Drive Idaho Falls, Idaho 83404, 208-757-9225. Ms. Duresh
is Plaintiffs close friend and is expected to testify how the Plaintiff was prior to the incident
on December 21, 2015 and how the incident has changed her quality of life.
14. Barbara Johnson, 2107 Henryanna Avenue Idaho Falls, Idaho 83404, 208-538-7119. Ms.
Johnson is Plaintiffs close friend and is expected to testify how the Plaintiff was prior to
the incident on December 21, 2015 and how the incident has changed her quality of life.

Dated this 19th day of July, 2019
/s/ Allen H. Browning
Allen Browning
Attorney for the Plaintiff

Plaintiff's Witness Disclosure
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CERTIFICATE OF SERVICE
I hereby certify that on the 19th day of July, 2019, a true and correct copy of the foregoing
document was delivered to the following attorney of record by placing same in the U.S. mail in a
postage-paid envelope, hand delivery, or facsimile.
Trudy Hanson Fouser
Lea Kear
121 North 9th Street, Ste. 600
Boise, Idaho 83702

_X_ By E-File

gfcases@gfidaholaw. com

/ s/ Ericka Elg
Ericka Elg
Legal Assistant

Plaintiff's Witness Disclosure
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Electronically Filed
8/12/2019 3:42 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Jonathan Young, Deputy Clerk

Joshua S. Evett, ISB #5587
Molly E. Mitchell, ISB #10035
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
j se@elamburke.com
mem@elamburke.com
Attorneys for Defendants DJO Global, Inc.; EMPI; and
DJO,LLC
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,

Case No. CV-2017-7353
DEFENDANTS' DISCLOSURE OF
EXPERT WITNESSES

vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,
Defendants.

Defendants disclose the following expert witness pursuant to this Court's
scheduling
order:
1. Thomas J. Bajzek, P.E., CFEI, Director of Electrical Engineering
ESI
4215 Campus Drive, Aurora, IL 60504
Mr. Bajzek's qualifications are summarized in his C.V., which is attached as
Exhibit B. He is an electrical engineer with extensive experience in failure analysis of
medical devices and other industrial and consumer products.
NOTICE OF APPEARANCE - 1

Page 37

Mr. Bajzek's opinions are based on his skill, training, and experience as an
electrical engineer. He has reviewed the following documents and other materials, though
this list is not exhaustive: 1. Linda Black's medical records; 2. Deposition of Linda
Black; 3. Deposition of Bart McDonald; 4. Exhibits to Black Deposition; 5. Exhibits to
McDonald Deposition; 6. Photos of electrode packaging provided at McDonald
Deposition; 7. Rich Mar Winner Series Quick Reference Manual; 8. Records produced by
Defendants in discovery; 9. Records produced by Plaintiff in discovery; 10. Incident
reports from Superior Physical Therapy; 11. Photos exchanged in discovery; 12. Written
discovery responses from both sides; 13. Demand letter from Linda Black's attorney.
Mr. Bajzek's opinions are as follows:
1. The incident electrode is not available for inspection or testing, and no inspection
or testing has taken place to provide a basis for concluding that the electrode was defective.
2. Prior usage of the incident electrode in Ms. Black's therapy without incident
reduces the likelihood of a defect in the incident electrode.
3. Alternative causes of the bum injury to Ms. Black include misapplication of the
Rich-Mar E-Stim equipment, or improper procedures followed by Superior Physical
Therapy, such as failing to place a moistened interface between the electrode and Ms.
Black's skin as required by the Rich-Mar manual.
4. There is no evidence of any defect in the subject electrode. In contrast, testimony
by Bart McDonald indicated that he found no visible defect in the subject electrode.

NOTICE OF APPEARANCE - 2
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DATED this 12th day of August 2018
ELAM & BURKE, P.A.

By: /s/ Joshua S. Evett
Joshua S. Evett, Of the firm
Attorneys for Defendants

CERTIFICATE OF SERVICE
The undersigned, being sworn, says that on the 12th day of August 2018, he caused
a true and correct copy of the foregoing to be electronically filed with the Clerk of the
Court, which sent a Notice of Electronic Filing to the following persons:

Allen H. Browning
Steve Carpenter

allen.browning@gmail.com

/s/ Joshua S. Evett
Joshua S. Evett

4842-6301-6352,

V.

1

NOTICE OF APPEARANCE - 3

Page 39

Electronically Filed
8/29/2019 3:36 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Maria Padilla, Deputy Clerk

Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
ISB #5587
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,

Case No. CV-2017-7353
DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,
Defendants.

Defendants DJO Global, Inc., EMPI, DJO Global, Inc. d/b/a EMPI, and DJO, LLC
hereby move this Court, pursuant to Idaho Rule of Civil Procedure 56, for entry of summary
judgment in favor of Defendants. Plaintiff has not and cannot come forward with competent
proof that the medical device at issue in this products liability case was defective or that her
alleged injuries were proximately caused by an act or omission on the part of Defendants.
This Motion is made and based upon the pleadings and papers on file in this matter
together with the Memorandum in Support of Defendants' Motion for Summary Judgment and
the Affidavit of Joshua S. Evett in Support of Defendants' Motion for Summary Judgment filed
contemporaneously herewith.
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 1
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Oral argument is requested.
DATED this 29th day of August, 2019
ELAM & BURKE, P.A.

a_./-~{._V-_fo-_ __

By: ___
Joshua S. Evett, Of the firm
Attorneys for Defendants
CERTIFICATE OF SERVICE

The undersigned, being sworn, says that on the 29 th day of August, 2018, he caused a true
and correct copy of the foregoing to be electronically filed with the Clerk of the Court, which
sent a Notice of Electronic Filing to the following persons:

Allen H. Browning
Steve Carpenter

allen.browning@gmail.com

Joshua S. Evett

4814-7261-8659,

V.

1

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT- 2
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Electronically Filed
8/29/2019 3:36 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Maria Padilla, Deputy Clerk

Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
ISB #5587
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,

Case No. CV-2017-7353

vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,

MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

Defendants.

Defendants DJO Global, Inc., EMPI, DJO Global, Inc. d/b/a EMPI, and DJO, LLC
(collectively "Defendants") submit this memorandum in support of their motion for summary
judgment.
Plaintiff has not and cannot come forward with competent proof that the medical device
at issue in this products liability case was defective or that her alleged injuries were proximately
caused by any act or omission on the part of Defendants.
I.

BACKGROUND

On December 21, 2015, Plaintiff Linda Black ("Black") was burned on a small area of
her back while receiving electro-stimulator therapy at Superior Physical Therapy ("Superior") in
MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 1
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Idaho Falls. (Complaint, ,r 3.) 1 DJO Global Inc., d/b/a/ EMPI ("EMPI"), manufactured and sold
the self-adhesive Carbon CL Electrodes used on Black. Black was born March 27, 1947, making
her 68 at the time of the incident.
Black's Complaint alleges simply that a manufacturing defect in the electrode that existed
when it left EMPI's control caused her bum. (Complaint,

,r,r 7-9.)

Her medical bills allegedly

exceed $15,113.50. (Id.)
Bart McDonald ("McDonald"), Superior's owner, administered the therapy, which
occurred over the course of four days: December 14, 16, 17, and 21, 2015. (Affidavit of Joshua
S. Evett in Support of Defendants' Motion for Summary Judgment ("Evett Aff."), Exhs. A-D,
Black Medical Records.) As is typical of electro-stimulator therapy, McDonald used the same
electrodes each of these four days.

(Evett Aff., Exh. E, Deposition of Bart McDonald

("McDonald Depo"), p. 80, 11. 8-17. )2 There is no evidence that McDonald moved the location
of the electrodes during Black's electro-stimulator therapy. Additionally, there is no dispute that
Black outwardly exhibited no ill-effects from the electro-stimulator therapy she received on
December 14, 16, and 17. (Evett Aff., Exhs. A-C.)
On the day of the incident, McDonald inspected and found "no visible defect" with the
EMPI electrodes. (Evett Aff., Exh. E, McDonald Depo, p. 81, 11. 19-23.) McDonald was trained
to recognize defects in school. (Id., p. 82, 11. 11-14.) His training taught him that "[w]hen we
see a defective pad, a lot of times what's occurred is that the wire starts to become pulled out of
that carbon portion of the pad and kind of puckered and dimpled." (Id., p. 82, 11. 21-24.)
The only preparation in advance of Black's treatment on December 21, 2015 was that
"[t]he patient's skin was clean and ready for treatment." (Evett Aff., Exh. G, incident report
1

The bum spot measured approximately 3.2 cm x 4.8 cm x 0.1 cm.

2

The electrodes were stored in their packaging between each visit.
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filled out by McDonald and sent to EMPI.) McDonald simply "[a]applied the pads to the
appropriate areas, low back and hips at this point." (Id., Exh. E, McDonald Depo, p. 29, 11. 1319.)
The stimulator used by McDonald was a Rich-Mar Winner EVO CM4 Series Muscle
Stimulator. (Evett Aff., Exh. F, Rich-Mar Muscle Stimulator Manual; Exh. E, McDonald Depo,
pp. 59, 11. 16-18; Exh. G, incident report filled out by McDonald and sent to EMPI.) The
packaging for the EMPI electrodes instructed "Warnings: For all contraindications, warnings,
precautions, and adverse side effects, refer to user's manual of the electrotherapy device." (Evett
Aff., Exh. H, EMPI electrode packaging.)
McDonald testified that he read the Rich-Mar manual for the 2013 unit and that the
manual for the 2014 units (which were used on Black) were the same. (Evett Aff., McDonald
Depo, p. 44, 11. 7-19.) McDonald also received training on the Rich-Mar model, (id., p. 44, 11.
20-23 ), noting he was instructed to "not drop the ultrasound head" and "don't go transcranial. .. "
(Id., p. 55, 11. 18-25.) McDonald testified that he had no "specific" training "that would be

different" for using the EMPI carbon CL electrodes, (id., p. 56, II. 3-13), and that his office
didn't "have a specific policy to the Richmar unit." (Id., p. 54, 1. 22 - p. 55, 1. 2.)
Contrary to McDonald's assumptions, the manual for the Rich-Mar stimulator contained
explicit warnings regarding the use of carbon electrodes, and explicit warnings for use of
electrodes at a power setting above 40mA. 3

3

"Carbon Electrode Information: CAUTION: When using carbon electrodes with any Rich-Mar
stimulator, a moistened interface (cloth or sponge) MUST be utilized between these electrodes and the patient to
avoid skin irritation and/or electrical bums." (Evett Aff., Exh. F, Rich-Mar Muscle Stimulator Manual, p. 16.)
"When using this device at current outputs above 40mA, extra caution should be observed to avoid bums by using
an adequate conductive medium and by frequently using an alternative electrode placement." (Id., p. 18.)
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McDonald either never read or heeded these warnings, as he simply applied the carbon
electrodes to Black's back in the same location over the 4 days of treatment. He did not use a
"moistened interface (cloth or sponge)" between the electrodes and Black's skin, and he did not
use a "conductive medium" or move the electrodes during the treatment. (Id., Exh. E, McDonald
Depo, p. 29, 11. 13-19.)
While it is undisputed that Black suffered a bum, skin irritation and bums are a known
side effect of electro-stimulation therapy. (Evett Aff., Exh. F, Rich-Mar Muscle Stimulator
Manual.)4
As the Rich Mar manual provides, this risk increases with the use of carbon electrodes
(like the EMPI electrodes) and at power settings above 40mA. Black's theory of the case
primarily seems to be that if a patient is burned by an electrode it is defective. (Evett Aff.,
Exh. G, Black Interrogatory Response Nos. 13 and 14. 5
While Black will likely argue to the court that McDonald opined in his deposition that the
electrodes were defective because there were other incidents involving bums to patients at
Superior Physical Therapy by EMPI electrodes, McDonald does not qualify as an expert under
IRE 702 because he has no background designing or manufacturing electrodes or medical
devices in general. He is not an electrical engineer and has no skill or experience doing anything
other than administering electro-stimulation as a physical therapist.

4
P. 18 of the manual notes "Adverse Reactions ***** NOTE: Skin irritation and bums beneath the
electrodes have been reported with the use of muscle stimulators."
5
Response No. 13: "When the product is used per the manufacturer's instructions and the users get
burned, the product is defective." Response No. 14: "Any design that resulting [sic] in customers getting burned is
defective."
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II.

A.

LEGAL ARGUMENT

Idaho's Summary Judgment Standard.

Rule 56 of the Idaho Rules of Civil Procedure governs motions for summary judgment.
Rule 56(c) provides in relevant part:
The judgment sought shall be rendered forthwith if the pleadings, depositions and
admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.
I.R.C.P. 56(c).

If the moving party challenges an element of the non-moving party's case on the basis
that there are no genuine issues of material fact, the burden shifts to the non-moving party to
present evidence that is sufficient to establish a genuine issue of material fact. Willie v. Board of

Trustees, 138 Idaho 131, 133, 59 P .3d 302, 304 (2002). Stated otherwise, when a party moves
for summary judgment under Rule 56(b), the non-moving party "cannot rest on mere speculation
because a mere scintilla of evidence is not enough to create a genuine issue of fact." Samuel v.

Hepworth, Nungester & Lezamiz, Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 (2000); McCoy v.
Lyons, 120 Idaho 765, 769, 820 P.2d 360, 364 (1991). The nonmoving party must submit more
than just conclusory assertions that an issue of material fact exists to establish a genuine issue.

Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388,401,987 P.2d 300,313 (1999); Verbillis v.
Dependable Appliance Co., 107 Idaho 335, 689 P.2d 227 (Ct. App. 1984). Rule 56(e) of the
Idaho Rules of Civil Procedure states in pertinent part:
When a motion for summary judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere allegations or denials of that
party's pleadings, but the party's response, by affidavits or as otherwise provided
in this rule, must set forth specific facts showing that there is a genuine issue for
trial. If the party does not so respond, summary judgment, if appropriate, shall be
entered against the party.
I.R.C.P. 56(e).
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The moving party is therefore entitled to judgment as a matter of law when the
nonmoving party "fails to make a showing sufficient to establish the existence of an element
essential to that party's case on which that party will bear the burden of proof at trial." See e.g.,
Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263, 267 (2000); Nelson By and Through Nelson
v. City of Rupert, 128 Idaho 199, 202, 911 P.2d 1111, 1114 (1996). Where it is asserted that a

plaintiffs claim lacks legal sufficiency or is barred by a defense, the only facts that are
"material" when ruling on the summary judgment motion are those facts that relate directly to
the challenged portions of plaintiffs claim. Garzee v. Barkley, 121 Idaho 771, 772, 828 P.2d
334, 335 (Ct. App. 1992).
B.

Idaho Product Liability Law.

There are three general categories of strict liability in product liability casesmanufacturing defects, design defects, or failure to warn. Toner v. Lederle Laboratories, 112
Idaho 328, 732 P.2d 297, 304 (Idaho 1987); Mortensen v. Chevron Chemical Co., 107 Idaho
836,693 P.2d 1038, 1041 (Idaho 1984).
Regardless of whether a cause of action is based upon negligence or strict liability, a
plaintiff must show that: ( 1) the product in question was defective; (2) the defect existed at
the time the product left the manufacturer's control; and (3) that the defective product was
the proximate cause of the plaintiffs injuries. Pucket v. Oakfabco, Inc., 132 Idaho 816, 979
P.2d 1174, 1179 (Idaho 1999) (citing Corbridge v. Clark Equip. Co., 112 Idaho 85, 730 P.2d
1005, 1007 (1986)); Mortensen, 693 P.2d at 1041 (citing Restatement§ 402A as the basis for
finding strict liability for a manufacturing, design defect, or failure to warn); Farmer v.

Internat'l Harvester Co., 97 Idaho 742, 553 P.2d 1306, 1310 (Idaho 1976) (elements of
prima facie case are the same regardless of negligence theory or strict liability theory).
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To prove a prima facie case, a plaintiff must not only show that the product was
defective and unreasonably dangerous, but there must be a lack of evidence of abnormal use
and the absence of evidence of reasonable secondary causes which would eliminate liability
of the defendant. Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730 P.2d 1005, 1007
(1986).
In general, an action based on strict liability "focuses on the condition of
the product after manufacturing and the consumer's expectation," while an "action based
on negligence is concerned with the conduct and behavior of the manufacturer." Tuttle v.
Sudenga Indus., Inc., 125 Idaho 145, 148, 868 P.2d 473, 476 (1994) (citations omitted).

Regardless of the theory under which recovery is sought in a products liability action, a
plaintiff must establish that the injury is causally related to defendant's act or omission. Mico
Mobile Sales & Leasing, Inc. v. Skyline Corp., 97 Idaho 408,546 P.2d 54 (1975).

"The burden of proof that the product was in a defective condition at the time that it
left the hands of the particular seller is upon the injured plaintiff; and unless evidence can be
produced which will support the conclusion that it was then defective, the burden is not
sustained." Restatement (Second) of Torts§ 402A(g) (1965).
In Idaho, defect can be shown either by direct evidence, or by circumstantial
evidence. "A circumstantial evidence showing under the Farmer case [requires] proof of: (1)
the malfunction of the product; (2) the lack of evidence of abnormal use; and (3) proof
excluding the possibility of other 'reasonable causes."' Doty v. Bishara, 123 Idaho 329, 332,
848 P.2d 387, 390 (1992).
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C.

The Court Should Dismiss Black's Manufacturing Defect Claim.

As noted, Black's complaint states a single claim for manufacturing defect.
Although manufacturing defect claims contemplate a product deviating from design
specifications, Idaho courts have historically treated a design defect claim and a manufacturing
defect claim the same. Id.; see also Rindlisbaker v. Wilson, 519 P.2d 421, 428 (Idaho 1974)
("There is no rational distinction between design and manufacture, since a product may be
equally defective and dangerous if its design subjects protected persons to unreasonable risk as if
its manufacture does so"); Hepburn v. Bos. Sci. Corp., 2018 WL 2275219, at *5 (D. Idaho May
17, 2018) (citing same and finding that "the Court treats these claims as one and the same").
Whether these claims are based on negligence or strict liability, the plaintiff bears the
burden of proving the existence of a defect and causation. Puckett v. Oakfabco, Inc., 919 P .2d
1174, 1179 (Idaho 1999); see also Hepburn, 2018 WL 2275219, at *5 ("Regardless of the theory
under which recovery is sought in a products liability action, a plaintiff must establish that the
injury is causally related to defendant's act or omission"). "While direct evidence of identifiable
defect is the strongest evidence of a product's defective condition," in many instances, a plaintiff
may satisfy this burden based on circumstantial evidence and his/her own testimony of the
circumstances surrounding the event. Stanley v. Lennox Indus., Inc., 102 P .3d 1104, 1107 (Idaho
2004); Farmer v. Int'/ Harvester Co., 553 P.2d 1306, 1311-12 (Idaho 1976).
Here, Black's claim must be dismissed because the nature of her claims requires expert
proof of both the existence of a defect and causation, and Black has not presented any such
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proof. 6 Even if Black were not required to present expert proof, her claim should be dismissed
because she cannot present competent circumstantial evidence ruling out reasonable alternative
explanations for her injuries.

D.

Black Cannot Show a Defect in the Absence of Qualified Expert Testimony.

In a products liability case, "expert testimony may be required when the facts are beyond
the experience of most jurors." Hansen-Rice, Inc. v. Celotex Corp., 414 F. Supp. 2d 970, 974
(D. Idaho 2006) (Winmill, C.J.) (citing Jensen v. Am. Suzuki Motor Corp., 35 P.3d 776, 780-81
(Idaho 2001)); see also Sabo v. Fiskars Brands, Inc., 2014 WL 4365319, at *4 (D. Idaho Sept. 2,
2014) (quoting same); United.States v. King, 2009 WL 1045885, at *4 (D. Idaho Apr. 17, 2009)
(Winmill, C.J.) (noting that "[p]ursuant to Rule 701, however, a non-expert witness's testimony
in the form of opinions or inferences is limited" and that expert testimony was required to
address "complex" issues involving irrigation pipes); Fitting v. Dell, Inc., 2008 WL 2152233, at
*6 (D. Idaho May 21, 2008) (finding that expert proof was not required in that products liability
case because "Plaintiffs' case does not depend on highly technical matters" and "does not appear
to require special skill or expertise outside the normal experience of the average juror").
Here, the issue of whether the EMPI electrodes were defective is a complex issue that
necessitates expert testimony.
Judge Winmill has explained the standard to show a design or manufacturing defect as
follows:

6

While Black no doubt will claim that McDonald has testified in deposition that his opinion is that the
EMPI electrodes were defective, there is no foundation for that opinion under IRE 702. McDonald is a physical
therapist who has only general knowledge regarding electro-stimulators and associated equipment that he acquired
during his physical therapy training. He is not an electrical engineer, (Evett Aff., Exh. E, McDonald Depo, p. 83, II.
15-17.) He is only qualified to opine regarding the presence of visible defects: "Q: Did they provide you with any
training, education as far as electrical currents, ohms, voltage, watts that sort of thing in terms of being able to detect
a defect or was it all visual? A. It was all visual." (Id., p. 83, 11. 6-10.) McDonald is not qualified, under IRE 702,
to testify that the EMPI electrodes were defective.
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The product must be designed "so as to eliminate unreasonable risks of
foreseeable injuries." Similarly, a product is defective when it exposes a user or
bystander to an unreasonable risk of physical injury. A plaintiff may prove a
design defect by presenting evidence of feasible alternative designs, available to
the manufacturer, that would have lessened the risk associated with the product.
. . . In jurisdictions or cases that recognize a distinction between design and
manufacture, the plaintiff must establish that the particular product at issue was
not manufactured in conformity with the precise specifications for making the
product.
Wilson, 2013 WL 6909930, at *8 (citations omitted).

The EMPI electrodes at issue here comprise a complex medical device, particularly
considering that they are connected to an electro-stimulator with varied setting and usages
depending on a patient's needs. Whether the EMPI electrodes were designed or manufactured in
an appropriate way, and whether safer alternative designs existed, are well beyond the common
knowledge and experience of a layperson.
As recently noted by one federal district court, "[w]bile the specific language used by
courts vary to some degree, all jurisdictions require expert testimony at least where the issues are
medically complex outside common knowledge and lay experience." In re: Lipitor Mktg., Sales
Prac. & Prod. Liab. Litig., 226 F. Supp. 3d 557, 570-79 (D.S.C. 2017); 7 see also id. at 570-79

(distinguishing products liability cases in which expert testimony is not required due to
"common knowledge and lay experience" from cases involving "complicated" medical
conditions requiring expert proof).
In numerous cases, courts across the country have recognized that a plaintiff typically
cannot demonstrate that a medical device is defective in the absence of competent expert proof.
See, e.g., Hughes v. Stryker Corp., 423 Fed. Appx. 878, 881 (11th Cir. 2011) (affirming district

court's finding that "the interaction between a complex and technical medical device and the
7

In addition to numerous other cases, that court cited Dodge-Farrar v. Am. Cleaning Servs. Co., 137 Idaho
838, 54 P.3d 954, 959 (Ct. App. 2002). In re Lipitor, 226 F. Supp. 3d at 571.
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unique physiological and medical circumstances of the patient in which it is implanted is a
subject on which no ordinary juror could rationally be expected to have knowledge"); Gidora v.
Howmedica Osteonics Corp., 2019 WL 1129127, at *5 (S.D.N.Y. Mar. 12, 2019) (rejecting

plaintifrs argument that she could show a medical device's defect and causation through
circumstantial evidence); Sura v. Zimmer, Inc., 2018 WL 1746533, at *3 (W.D.N.Y. Apr. 11,
2018) (awarding summary judgment to medical device manufacturer due to plaintifrs failure to
come forward with expert proof to show the existence of a defect or causation); Cothren v.
Baxter Healthcare Corp., 798 F.Supp.2d 779, 782-83 (S.D. Miss. 2011) (dismissing design and

manufacturing defect claims in medical device case due to plaintifrs failure to present expert
testimony); Stewart v. Sulzer Orthopedics, Inc., 2011 WL 2491593, at *4 (N.D. Okla. June 22,
2011) (finding that expert testimony was required to support claim that a "complex medical
device was defective"); In re Baycol Prods. Litig., 321 F. Supp. 2d 1118, 1126 (D. Minn. 2004)
(requiring expert testimony in products liability cases "involving pharmaceuticals, toxins or
medical devices [because they involve] complex questions of medical causation beyond the
understanding of a lay person"); Muller v. Synthes Corp., 2002 WL 460827, at *8 (N.D. Ill. Mar.
26, 2002) (requiring expert proof in spine implant case).
There is no admissible expert testimony that the EMPI electrodes used on Black were
defective. Because McDonald's office threw out the electrodes after their use there is no way to
determine what, if anything, was wrong with them. (Evett Aff., Exh. E, McDonald Depo, p. 80,

I. 18 - p. 81, 1. 6.) While it is undisputed that Black suffered a bum, skin irritation and bums are
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known side effects of electro-stimulation therapy.

(Evett Aff., Exh. F, Rich-Mar Muscle

Stimulator Manual. )8
Additionally, as the Rich Mar manual provides, this risk increases with the use of carbon
electrodes (like the EMPI electrodes) and at higher power settings. 9
Given the complex nature of the EMPI electrodes and the Rich Mar stimulator, and the
fact that McDonald didn't follow the Rich-Mar manual by failing to: (a) use a "moistened
interface (cloth or sponge)" between the electrodes and Black's skin; or (b) use a "conductive
medium" and "frequently" use an alternative electrode placement as required at a power setting
of 40mA and above (McDonald used a setting of 50 the day of the incident), it is apparent that
Black must have a qualified expert testify as to defect.
Under the complex facts of the case it is not possible for a lay jury to decide the EMPI
electrodes were defective. Particularly considering that skin irritation and bums are a known
side effect of electro-stimulation therapy, and considering that Black underwent three treatments
in advance of the day of the incident and suffered no ill effects.

E.

Black Has Not Presented Competent Evidence to Rule Out Reasonable
Alternative Causes.

Even if Black does not have to present expert testimony to support her claim, she cannot
create an inference of a defect or causation through other evidence. In Farmer, supra, the Idaho ·
Supreme Court found that, in instances in which a plaintiff may create an inference of an injury
caused by a defect based solely on the user's own testimony and circumstantial evidence, the
8

P. 18 of the manual notes "Adverse Reactions ••••• NOTE: Skin irritation and bums beneath the
electrodes have been reported with the use of muscle stimulators."
9

"Carbon Electrode Information: CAUTION: When using carbon electrodes with any Rich-Mar
stimulator, a moistened interface (cloth or sponge) MUST be utilized between these electrodes and the patient to
avoid skin irritation and/or electrical bums." (Evett Aff., Exh. F, Rich-Mar Muscle Stimulator Manual, p. 16.)
"When using this device at current outputs above 40mA, extra caution should be observed to avoid bums by using
an adequate conductive medium and by frequently using an alternative electrode placement." (Id., p. 18.)
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plaintiff must also "eliminate reasonable secondary causes" of his/her injuries. Farmer, 553
P.2d at 1312. Thus, "it is also clear that the plaintiff will not carry his burden of proof by merely
proving the fact of the occurrence ofan accident." Id. at 1313 (emphasis added).

Black's circumstantial case fails because she cannot "eliminate reasonable secondary
causes" of her injuries.

In particular, she cannot show that the cause of her bum wasn't

McDonald's failure to follow the Rich-Mar manual. Nor can she show that her bum wasn't
simply a side effect of her treatment, as the Rich-Mar manual also warns.
Idaho courts have stressed that "the Farmer rule that evidence of malfunction is
circumstantial evidence of a 'defective condition' only applies where the plaintiff's proof has
excluded the possibility of other 'reasonably likely causes."' Mortensen v. Chevron Chem. Co.,
693 P.2d 1038, 1041 (Idaho 1984) (emphasis added). "Thus, Mortenson and Farmer plainly
state that ... the absence of evidence of reasonable secondary causes are requirements of a prima
facie case of a product defect, whether the evidence of a malfunction is direct or circumstantial."
Glenn v. B&R Plastics, Inc., 326 F. Supp. 3d 1044, 1065 (D. Idaho 2018); see also id. at 1061
("It is clear that, in design defect and manufacturing defect products liability cases under Idaho

law, the claimant must prove the absence of evidence of abnormal use and the absence of
evidence of reasonable secondary causes").

Here, Plaintiffs have not even presented any

evidence to show that there was a malfunction, much less any evidence from which it could be
inferred that Ms. Black was injured by a defect in the EMPI device or evidence ruling out
alternative causes.
In Murray v. Farmers Ins. Co., 796 P.2d 101 (Idaho 1990), the plaintiff was injured in a
car collision but the car was destroyed in a salvage yard before the plaintiff could retain an
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expert to inspect it for proof of a defect. The court rejected the plaintifrs argument that he could
prove circumstantial evidence of a defect through his own testimony, reasoning as follows:
These cases certainly establish that proof of a malfunction may circumstantially
prove the existence of a defect, and that a malfunction may be established based
on the testimony of the user alone, without the benefit of expert testimony.
However, these cases also hold that an integral part of the proof involves negating
other reasonable causes of the accident.
In the present case, Paul Murray's testimony concerning the circumstances of the
accident and other evidence is not sufficient to negate other possible causes of the
accident. There are two facts in the record which would tend to establish a defect.
First, the fact that the car was new, with less than 8000 miles on the odometer at
the time of the accident. The second is the statement by an investigator retained
by Vasseur, Mel Stewart. Stewart, who was not an accident reconstruction or
mechanical expert, was retained to survey the type of damage sustained by the
vehicle. In the course of a short description of the external damage, Stewart noted
that the front wheels were at an odd angle, "indicating the possibility of a broken
tie rod."
On the other hand, there is ample evidence in the record which would support the
inference that the accident was not due to a defect in the automobile. The accident
occurred late at night on the downgrade of a winding, unlit road. Further, Murray
testified that he had consumed one or two beers prior to the accident. The police
report stated that Murray had said he was unfamiliar with the front wheel drive of
the car, which was primarily used by his wife. Murray told the investigating
officer, as reflected in the police report, that he felt a loss of traction, as compared
to his testimony on the record that he lost control of the steering. The police report
listed "driver action" as a contributing circumstance to the accident. Murray's own
testimony shows that he believed that he had hit ice.
Id. at 105-06 ( emphasis added).

The circumstances in Williams v. Mast Biosurgery USA, Inc., 644 F.3d 1312 (11th Cir.
2011 ), are similar to the facts in this case. There, the plaintiffs surgeon, Dr. Adcock, implanted
a bioresorbable product known as "SurgiWrap" into the plaintifr s abdomen to prevent adhesions
from forming. Id. at 1314. After the plaintiff presented with abdominal symptoms the following
month, she underwent a colonoscopy at which time her surgeon, Dr. Yared, attempted to remove
"stiff, hard, and brittle pieces of plastic," which he concluded were portions of the SurgiWrap.
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Id. The plaintiff brought a manufacturing defect claim against the product's manufacturer, but

the Georgia federal district court awarded summary judgment to the defendant due to the
plaintifrs failure to come forward with expert proof in support of her claims. Id. at 1316.
The Eleventh Circuit affirmed the dismissal of the plaintifrs claims. Like Idaho law,
"under Georgia law, it is not always necessary to have expert testimony on the question of
whether there is a manufacturing defect in a product," and therefore, circumstantial evidence
often may suffice. Id. at 1319. Noting that "[t]he nature of the product, the complexity of the
facts and the nature of the purported product malfunction will determine the nature of the
evidence necessary" to prove the plaintifrs claim, the court concluded that expert proof was
required in that case. Id. at 1320. The court reasoned as follows:
As Mast quite correctly concedes, there was evidence, through the testimony of
Dr. Yared, that there was a foreign substance in Ms. Williams's abdominal cavity
and evidence, through the admissible portion of Dr. Adcock's testimony, that the
only foreign substance that had been left in the abdominal cavity was the
SurgiWrap. However, the simple presence of the material in her body does not
establish that the product was defective when it was sold by Mast. There was no
admissible evidence as to how the material was supposed to break down after
placement, whether the condition observed was within the range of expected
consequences of its placement or whether it was the unexpected consequences of
the placement that caused the injury observed by Dr. Yared.

*

*

*

To establish that the SurgiWrap implanted in her abdominal cavity was defective,
Ms. Williams needed to demonstrate that it did not perform as intended, which
required her also to establish how the product was intended to function .... In Ms.
Williams's case, however, the issue of whether there was a defect concerned a
bioresorbable plastic product with which even the treating physicians, let alone
the lay jurors, had little to no experience. Under these circumstances, where those
who had observed the patient and her condition could not assess accurately what
they had observed and its significance, we do not believe that Georgia law would
have permitted Ms. Williams to proceed to a jury without testimony about the
nature of the product, its properties or its expected functioning when implanted in
the human body.
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Finally, the record does not contain other admissible evidence of defect. Although
circumstantial evidence can suffice in some situations, the only such evidence in
the record is Dr. Yared's expert testimony that the foreign body produced an
abscess, which led to the other injuries Ms. Williams sustained. This testimony
does not demonstrate that SurgiWrap itself performed other than as expected.
More precisely, it does not strengthen the inference that it was a manufacturing
defect in SurgiWrap that created these conditions, rather than any number of other
potential explanations that were also consistent with a foreign body creating an
abscess: The product may have been mishandled; the product may have been
inserted in a negligent manner; the product may be contraindicated for patients
with particular sensitivities, and Ms. Williams may have been within that group.
We do not require Ms. Williams to provide evidence capable of disproving all
other potential causes to survive summary judgment; however, she must provide
evidence that would permit a jury to select her explanation, that of a
manufacturing defect, as the most likely. Dr. Yared's testimony does not fulfill
that function.
Id. at 1319-21 (citations omitted; emphasis in original).

Here, as in Williams, the simple fact that Black was burned "does not establish that the
product was defective." Id. at 1319. Not only can Plaintiffs not show that the EMPI electrodes
"did not perform as intended," but as discussed supra it is undisputed that McDonald did not
follow explicit warnings in the Rich-Mar manual that were given to prevent burning. He did not
use a "moistened interface" between the electrodes and Black's skin and he did not use a
"conductive medium" or move the electrodes around as instructed for power settings higher than
40mA.
Because McDonald's office threw out the EMPI electrodes used on Black, and because it
is impossible to exclude McDonald's failure to follow the Rich-Mar manual as a cause of
Black's bum, this Court should enter summary judgment.
Additionally, as the Rich-Mar manual provides, burning is a known complication of
electro-stimulation treatment. There is no evidence that Black's bum wasn't simply a
complication of the treatment that could occur in the absence of a defect. Without any way to
prove that the actual EMPI electrodes used on Black were defective, since McDonald's office
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threw them out, Black cannot exclude this additional reasonable secondary cause of the bum,
i.e., that it was a simple known complication of electro-stimulation therapy.

III.

CONCLUSION

Without a qualified expert to testify regarding complex medical devices, and considering
that the treating physical therapist failed to follow the Rich-Mar manual regarding the use of
carbon electrodes at high power settings, Black cannot show the EMPI electrodes were defective.
Accordingly, Defendants ask that this Court enter summary judgment in their favor.
DATED this 29th day of August, 2019
ELAM & BURKE, P.A.
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sent a Notice of Electronic Filing t<? the following persons:

Allen H. Browning
Steve Carpenter

allen.browning@gmail.com

Joshua B. Evett
4833-1957-8530,

V.

1
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Electronically Filed
8/29/2019 3:36 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Maria Padilla, Deputy Clerk

Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
ISB #5587
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,
vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,

Case No. CV-2017-7353
AFFIDAVIT OF JOSHUA S. EVETT
IN SUPPORT OF DEFENDANTS'
MOTION FOR SUMMARY
JUDGMENT

Defendants.

STATE OF IDAHO )
) ss.
County of Ada
)
JOSHUA S. EVETT, first being duly sworn on oath, deposes and says:
1.

I am at least eighteen ( 18) years of age and am competent to testify regarding the

matters set forth herein.
2.

I am the attorney of record for the Defendants in the above entitled matter, and I

make this affidavit based upon my own personal knowledge.

AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT- I
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3.

This affidavit is being submitted in support of Defendants' Motion for Summary

Judgment.
4.

Attached hereto as Exhibit A is a true and correct copy of medical records for

Plaintiff Linda Black dated December 14, 2015 and obtained during the course of discovery in
this matter.
5.

Attached hereto as Exhibit B is a true and correct copy of medical records for

Plaintiff Linda Black dated December 16, 2015 and obtained during the course of discovery in
this matter.
6.

Attached hereto as Exhibit C is a true and correct copy of medical records for

Plaintiff Linda Black dated December 17, 2015 and obtained during the course of discovery in
this matter.
7.

Attached hereto as Exhibit D is a true and correct copy of medical records for

Plaintiff Linda Black dated December 21, 2015 and obtained during the course of discovery in
this matter.
8.

Attached hereto as Exhibit E is a true and correct copy of excerpts from the

deposition of Bart McDonald taken in this matter on February 6, 2019.
9.

Attached hereto as Exhibit F is a true and correct copy of the manual for the

Rich-Mar Winner EVO CM4 Series Muscle Stimulator obtained during the course of discovery
in this matter.
10.

Attached hereto as Exhibit G is a true and correct copy of the Superior Physical

Therapy Incident Report dated December 21, 2015 and obtained during the course of discovery
in this matter.

AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 2
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11.

Attached hereto as Exhibit H is a true and correct copy of a photograph of the

packaging for the EMPI Carbon CL Electrodes obtained during the course of discovery in this
matter.
12.

Attached hereto as Exhibit I is a true and correct copy of Plaintiffs Answers to

Defendants' First Set of Interrogatories to Plaintiffs and Plaintift' s Answers to Defendants' First
Set of Requests for Production of Documents to Plaintiffs dated August 29, 2018.
FURTHER YOUR AFFIANT SAITH NAUGHT.
DATED this 29th day of August, 2019.

~ ~- ~

Notary Public for Idaho
Residing at: ~
My Commission Expires:

~

,

5/aa /6). Lf

The undersigned, being sworn, says that on the 29th day of August, 2019, he caused a true
and correct copy of the foregoing to be electronically filed with the Clerk of the Court, which
sent a Notice of Electronic Filing to the following persons:

Allen H. Browning
Steve Carpenter

all en.browning@gmail.com

Joshua S. Evett
4815-9104-2211,

V.

1

AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF
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EXHIBIT A
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Superior Physlcal Therapy of Idaho Falls
2375· E Sunnyside Rd Ste H
Idaho Falls, ID 83404-8281
Phone: (208)417-0090
Fax: (208)417-0092

Patient Name: BLACK, LINDA
Date of Birth: 03/27/1947
Document Date: 12/14/2015

Physical Therapy
Initial
Examination

Treatment to be provided:

Procedures
Therapeutic Exercises, Therapeutic Activity, ·Gait Training, Neuromuscular RehabWitatlon~- Man·ual fherapy, Patient Education
(Home Exercise Program)
Modalltles

To Improve (Pain Reflef, Decrease Inflammation, Increase Blood Flow, Improve Tlssue Healing),- Electrical Stfmulatlon
(lnterferentlal), Cryotherapy, Hot Packs

t

Certification of Medical Necessity: ft will be understood that the treatment plan mentioned above Is certified medfcally necessary
by the documenting therapist and referring physician mentioned in this report. Unless the physician Indicates otherwise through
writlen correspondence with our office, all further referrals will act as certification of medical necessity on the treatment plan

indicated above.

Thank you for this referral. If you have questions regarding this Please sign and return: Fax#: (208)417-0092
plan of care, pJease contact me at (208)417•0090.

I certify the need for these services furnished under this plan of
treatment and while under my care.
I have no revisions to the plan of care.
: : Revise the plan of care as folJows____________ ____ _
Bart W McDonald, PT, MPT
License #PT-1555
Completed by Bart W McDonald, PT, MPT on December 14, 2015 at 2: 16 pm

Physician Signature ____________ ____________ _
J. R. Liljenquist, MD
Date:____________ __ _
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LOWER EXTREMITY FUNCTIONAL SCALE
Patient Name: I ·. ~) C <,e
'

•

.~

\

_•,,..~~ \

0

l.

\ 21Cs ( l ..

Date:

\ ?_; ( U

-flt

Today do you or would you hove any difficulty at oil with these activities?
Any of your usual work housework or school activities
a 0: Unable to perform activity or with extreme

V

difficulty
1: Quite a bit of dlfflculty

.. ~ 2: Moderate dlfffculty
o · 3: A little bit of difficulty
a 4: No difficulty

Your usual hobbles recreational or sporting activities
c O: Unable to perform activity or with extreme
o
o

'>4o

difficulty
1: Quite a bit of dlfflcufty
2: Moderate difflcultv
3: A little bit of difficulty
4: No difficulty

~ettJng [nto or out of the bath
~ O:

o
a
o
a

Unable to perform actlvltv or with extreme
dlfficultv
1: Quite a bit of difficulty

2: Moderate dJfficulty
3: A llttle bit of difficulty
4: No dffflculty

Wal king between rooms
O: Unable to perform activity or with extreme
dlfflculty
o 1: Quite a bit of drfflculty
o 2: Moderate difficulty
~ Alittle bit of difflcolty
/~4: No difficulty
o

3:

Putting on your shoes or socks
o O: Unable to perform activity or with extreme

'J{
a

o
o

difficulty
1: Quite a bit of difficulty
2: Moderate difficulty
3: A little bit of difficulty
4: No difficulty

S~ttlng
O: Unable to perform activity or with extreme

ffflculty
o
a

o

o

1: Quite a bit of dffffcufty
2: Moderate difficulty
3: A llttle bit of difficulty
4: No dJfflculty

Lifting an object like a bag of groceries from the floor
o O: Unable to perform activity or with e,ctreme
difficulty
1: Quite a bit of difficulty
o 2: Moderate difficulty
~ 3: A Uttle bit of dlfffculty
o 4: No dlfflculty
o

Performing llght activities around your' home
o O: Unable to perform activity or with extreme
difficulty
o 1: Quite a bit of difficulty
o 2: Moderate difficulty
~ 3 : A little bit of dJfflculty
□ ~: No difficulty

Performing heavy activities around your home
o 0: Unabre to perform activity or with extreme
dtfficufty
c 1: Quite a bit of dlfflculty
o 2: Moderate difficulty
~ ;: A llttle bit of difficulty

· ~ : No difficulty
Getting Into or out of a car
□

O: Unable to perform activity or with extreme

difficulty
a 1: Quite a bit of difficulty
o 2: Moderate difficulty
~ 3 : A little bit of difficulty
o 4: No difficulty

Walking 2-blocks (about 1/6th mlle or about 250

meters)
o O: Unable to perform activity or with extreme
difficulty
o

1: Quite a bit of difficulty

o 2: Moderate difficulty
~ : A little bit- of difficulty
o 4~ No difficulty

Walking 1 mile (1,6 km)
o O: Unable to perform activity or with extreme
dlfflculty
1: Quite a bit of difficulty
~ 2 : Moderate difficulty
o 3: A little bit of difficulty
o 4: No difficulty
□

BLACK0902
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Going up or down 10 steps (about 1 flight of stairs)
o O: Unable to perform activity or with extreme

I on uneven ground
: Unable to perform activity or with extreme
lfflculty
1: Quite a bit of difficulty
2: Moderate difficulty

difficulty
'---~ 1: Quite a bit of difficulty
"°'- 2: Moderate dlfflculty
a 3: A llttle bit of dlfficulty
o 4: No difficulty

Standing for 1 hour
a

0: Unable to perform activity or with e,ctreme

difficulty
o 1: Quite a bit of difficulty
~ 2 : Moderate difficulty
o 3: A little bit of difficulty
c 4: No difficulty

Sitt Ing for 1 hour
a O: Unable to perform activity or with extreme
difficulty
o 1: Quite a bit of difficulty
o 2: Moderate difficulty
o 3: A little bit of difficulty
~ 4: Nodlfflculty

Running on even ground
a 0: Unable to perform activity or with extreme
difficulty
a 1: Quite a bit of difficulty
~ 2: Moderate difficulty
~ : A llttle bit of.dlfflculty
o 4: No difficulty

o
o

o 3: Allttle bit of difficulty
o 4: No difficulty

Making sharp turns whlle running fast
a

O: Unable to perform activity or with extreme
difficulty
o 1: Quite a bit of difficulty
: Moderate dlfflculty
: Alittle bit of difficulty
o 4: No difficulty

Hopping
o

O: Unable to perform activity or wlth extreme

difficultv
o

1: Quite a bit of dlfflculty

~ : Moderate difficulty

Jl ~ little bit of difficulty
o 4: No difficulty

Rolllng over In bed
o
c
~

o: Unable to perform activity or with extreme
difficulty
1: Quite a blt of difficulty

!: Moderate dffflculty

y:_ ~ A Uttle bit of difficulty
a 4. No dlfflculty

25

Total:
(LEFS Total)/ 80 • 100

Score:

3\

References: Binkley JM Stratford PW et al. The Lower Extremity Funct1onal Scale (LEFS): Scale development
measurement properties and cllnfcal appllcatlon, Physical Therapy. 1999; 79: 371•383 (Appendix page 383).

BLACK0903
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EXH IBIT B
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Superior Physfcal T herapy of Idaho F alls
2375 E Sunnyside Rd Ste H
Idaho F alls. ID 83404-8281
P hone: (208)417-0090
Fax: (208)417-0092

Daily Note I
Billing Sh~et

Patient Name: BLACK, LINDA
Date of Birth: 03/27/1947
Referring Physlcfan(s): Sarem, Allen J. MD/ Liljenquist,

David MD

Date of Orlgfnal Eval: 12/14/2015
Treatment Diagnosis: ICD10: S83.015O: Lateral dislocation
of left patella, subsequent encounter, R26.2: Difficulty In
walking, not elsewhere classified
Visits from SOC: 2
Provider Number: 16500552
-

Subjective

'

Date of Dally Note: 12/16/2015
Injury/Onset/Change of Status Date: 09/16/2015
Diagnosis: ICD10: S83.015D: Lateral dlsrocatlon of left
patefla, subsequent encounter, R26.2: Difficulty in walking, not
elsewhere classified
Visit No.: 2
SOC Date: 12/14/2015

Insurance Name: Medicare Idaho
-

_

-·

_.__

.

- -

Current Complalnts / Gains: Pt says her R hip hurts more than her L. Her chins often hurt.
- Prior Lever of Function:
Self Care: Hygrene; Sleep; IADLs; Household Chores; Drive Community Distance; Volunteering; Caregivlng
Changing & Malntarnlng Body Position: Maintaining a Body Position; Transfers; IADLs
Moblllty: Wal king & Moving Around: IADLs; Use of an Assfstlve Device; Wafklng; Moving Around; Moving Around In
Different Locations; Negotiate Obstacles
Carryh1g 1 Moving & Handling Objects: IADLs; Hand & Arm Use; Fine Hand Use; Moving Objects with Lower Extremities;
Community Integration/Access; Work/Vocation/Occupation; Recreation
Current Functional Limitations:
Self Care: Sleep: Disturbed Sleep
Changing & Maintaining Body Position: Transfers: Sil to stand: min A
Floor transfers: unable
Prolonged standing: 5 min
Moblllty: Walking & Moving Around:
Carrying. Moving & Handflng Objects: Hand & Arm Use: Pulling Objects, Pushing Objects; Fine Hand Use: Picking Up • 25

lbs of llft/carry
Aggravating Factors: Standing, Walking, Stairs - up, Stairs - down
Home Health Care: No
Hfstory of Falls: No
Falls Documented: No
Medical Hfstory: Cardiovascular Disease. Diabetes Melfitus Type 2, High Blood Pressure, Obesity
Mental Status/Cognftlve Function Appears Impaired? No
Current Medications: Prescription (see edoc for med list)
Written provider documentation was obtafned confirming that current medications with dosages were verified with the patient or
authorized representative.

Objective .CPT® Code

,...

-

-

GP:97110

Direct Timed Codes
Therapeutic Exercise
See Flowsheet

Units_
3

CPT®Code
GP:G0283

Untlmed Codes
E-Stim Medicare Non-Wound Unattended

Units
1

IFC

Direct Minutes
Treatment Minutes

CP r copytfalll 2014 Amtlfc•n l,!edlcal AssoclaUon. All tights testtved.

46
61

Assessmt\!_nt ,_ _ _
Assessmen1/0fagnosls: Pt was able to perform new ex with no increase in pain.

Patient requires skiffed therapy to restore prior level of function utilizing the treatment and modafities described in this plan of
care.
Rehab Potential: Good
1 of 2
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Superior Physical Therapy of Idaho Falls
2375 E Sunnyside Rd Ste H
fdaho F alls, ID 83404-8281
P hone: (208)417-0090
Fax: (20~}417-0092 .

Daily Note/
Billing Sheet

Patient Name: BLACK, LINDA
Date of Birth: 03/27/1947
Document Date: 12116/2015

Patient Problems:
• Difficurty Changing & Maintaining Body Position
- Weakness, Decreased ROM, Pain and Inflammation, Functional Deficits
Short Term Goals:
1: (12 Weeks) I At feast 20% but fess than 40% Impaired, limited or restricted with Changing & Maintaining Body Position I
2: Weeks) f Short Term Goafs: 1. The patient reports pain reduced by 50% with functional activities. 2. Strength Improved by
20 ¼, as measurecf by manual muscle testing. 3. The patient to be Independent with the home exercise program. 4. The patfent
improve ROM to WNL I
3: (4 Weeks) I HIP MMT: 3+ to 4/5 throughout for balance and gait I
4: (4 Weeks) IAlter G: able to demonstrate full weight bearing gall x 15 min pain free I
Long Term Goals:
1: {12 Weeks) I Crouching, Stairs x 2'ffights, and squatting WNL for home and work activities. I
2: (12 Weeks) I HfP MMT: 4/5 to 5/5 throughout for balance and gait J
3: (12 Weeks) I Gait: able to walk 45-60 min , without AD, LOB, or increased pain f
4: (12 Weeks) I LEFS: WNL (start poJnt: 31) I
Documentation has been reviewed and services provided by the PTA were administered under the direct supervision of a
therapist.

p

--

P.lan. :-: '. ,_-_ ·_

'

---

. :: ,·

-

-

...

Medicare Recertification
From: 12114/2015
To: 03/0612016
Instructions: Progressing Patient Next Visit
Have pt·perform all of Alter G ex. Under the Supervision Bart McDonald, MPT.

Jennifer Ellsworth, PTA
License #PTA-3928
Initiated by Jennifer Ellsworlh, PTA on December 16, 2015 at 3:47 pm

J5wlf(-/lfJ~~

'

Bart W McDonald, PT, MPT
License #PT• 1555
Approved by Bart W McDonald, PT, MPT on December 17, 2015 at 3:30 pm

2 of 2
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SuperJor Physical T herapy of Idaho F aUs
2375 E Sunnyside Rd Ste H
Idaho F alls, ID 83404-8281
P hone: (208)417-0090
F ax: (208)417-0092

Daily Note/
Billing _Sh_ee~

Patient Name: BLACK, LJNDA
Date of Birth: 03/27/1947
Referring Physfclan(s): Salem, Allen J. MD/ Liljenquist,
David MO

Date of Dally Note: 12/17/2015
Injury/Onset/Change of Status Date: 09/16/2015
Diagnosis: ICD10: S83.015D: Lateral dislocation of left
patella. subsequent encounter. R26.2: Difficulty in walking, not
elsewhere classified
VJslt No.: 3
SOC Date: 12/14/2015

Date of OrlgJnal Eval: 12/14/2015
Treatment Diagnosis: ICD10: S83.015D: Lateral dislocation
of left patella. subsequent encounter, R26.2: Difficulty in
walking, not elsewhere classified
Visits from SOC: 3
Insurance Name: Medicare Idaho
Provider Number: 16500552
4

Subjective .
Current Complaints I Gains: Pt says her R hip hurts more than her L. Her chins often hurt.
Prior Level of Function:
Self Care: Hygiene; Sleep; IADLs; Household Chores: Drive Community Distance; Volunteering; Careglvlng
Changing & Maintaining Body Posftlon: Maintaining a Body Position; Transfers; IADLs
Mobfllty: Walking & Movfng Around: tADLs; Use of anAssistlve Device; Walking; Moving Around; Moving Around In

Different Locations; Negotiate Obstacles
Carrying, Moving & Handling Objects: IADLs; Hand & Arm Use; Fine Hand Use; Moving Objects with Lower Extremities:
Community Integration/Access; Work/Vocation/Occupation; Recreation
Current Functional Limitations:
Self Care: Sleep: Disturbed Sleep
Changing & Maintaining Body Positron: Transfers: Sit to stand: min A

Floor transfers: unable
Prolonged standing: 5 min

Mobfllty: Walking & Moving Around:

car11lng 1 Moving & Handlfng Objects: Hand & Arm Use: PuUing Objects, Pushtng Objects; Fine Hand Use: Picking Up - 25

lbs of llft/carry
Aggravating Factors: Standing, Walking, Stairs - up, Stairs• down
Home Health Care: No
History af Farts: No
Falls Documented: No
Medical History: Cardiovascular Disease, Diabetes Mellitus Type 2, High Blood Pressure, Obesity
Mental Status/Cognitive Function Appears Impaired? No
Current Medications: Prescription (see edoc for med list)
Written provider documentation was obtained confirming that current medications with dosages were verified wUh the patient or
authorized r~p_resenfalive.

Objective

'

-

..

_,·

-

CPT®Code

Direct Timed Codes

Units

GP:97110

Therapeutic Exercise
See Flowsheet
Manual Therapy _

3

Unthned Codes
E-Stim Medicare Non-Wound Unattended
lnterferential
IFC

Units

GP:97140
CPT®Code
GP:G0283

1

CPT copytiQhl 2014 AmtdAn Medical Assodallon. All tights reserv«J.

Direct Minutes
Treatment Minutes

Assessme·nt - :

67

83

_ ..

_.

. _ __ .

AssessmenUDlagnosls: The patient tolerated tx well. Continue wilh progression

1 of 2
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Superior PhysJcar T herapy of rdaho F alJs
2375 E Sunnyside Rd Ste H
Idaho Falls, ID 83404-8281
P hone: (208)417-0090
F ax: (208)41!·0092

Daily Note/
Billing- Sheet
--

Patient Name: BLACK, LINDA
Date of Birth: 03/27/1947
Document Date: 12/17/2015

-

Patient requires skilled therapy to restore prior level of function utilizing the treatment and modalilies described In this plan of

care.

Rehab Potentfal: Good
Patient Problems:
• Difficulty Changing & Maintaining Body Position
• Weakness, Decreased ROM, Pain and inflammation, Functional Deficits
Short Term Goals:
1: (12 Weeks) I At least 20% but fess than 40% Impaired, limited or restricted with Changing & Maintaining Body Position I
2: l3 Weeks) I Short Term Goals: 1. The patient reports pain reduced by 50% with functional activities. 2. Strength Improved by
20% as measured by manual muscle testing. 3. The patient to be independent with the home exercise program. 4. The patient
improve ROM to WNL I
3: (4 Weeks) I HIP MMT: 3+ to 4/5 throughout for balance and gall r
◄
4: (4 Weeks) f Arter G: abre to demonstrate full weight bearing gait x 15 min pain free j
Long Term Goals:
1: (12 Weeks) I Crouching, Stairs x 2 flights, and squatting WNL for home and work activities. I
2: (12 Weeks) I HIP MMT: 4/5 to 5/5 throughout for balance and gall r
3: (12 Weeks) I Gait: able to walk 45-60 min , without AD, LOB, or Increased pain I
4: (12 Weeks) I LEFS: WNL (start point: 31) J

P18n

.

•

·-.

•

~

-

... ·.

I•,.

I."

..

·-

_,

-~ -

...

■

-

..

Medicare Recertmcalion
From: 12/14/2015

To: 03/06/2016
Instructions: Progressing Patient Next Visit
Have pt perform all of Alter G ex. Under the Supervision Bart McDonald, MPT.

◄

J5W.tl/-/lt~,W,

. Bart W McDonald. PT, MPT
License #PT-1555
Completed by Bart W McDonald, PT. MPT on December 17, 2015 at 4:14 pm
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EXHIBIT D
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Sup erlor Physical Therapy of Idaho F alls
2375 E Sunnyside Rd Ste H
Idaho F alls, ID 83404-8281
P hone: (208)417-0090
F ax: (208)417-0092

Daily Note I
Billing Sheet

Patient Name: BLACK, LINDA
Date of Birth: 03/27/1947
Referring Physlclan(s): Salem. Allen J. MD I Liljenquist,
David MD
Date of Orlglnal Eval: 12/14/2015
Treatment Diagnosis: ICD10: S83.015D: Lateral dislocation
of left patella, subsequent encounter, R26.2: Difficulty in
walking, not elsewhere classified
Visits from SOC: 4
Provider Number: 16500552

Date of Dally Note: 12/21/2015
lnjury/OnseUChange of Status Date: 09/16/2015
Diagnosis: lCD10: S83.015D: Lateral dislocation of left
patella, subsequent encounter, R26.2: Difficulty in walking, not
elsewhere classified
Visit No.: 4
soc Date: 12/14/2015
Insurance Name: Medicare Idaho

.

Subjectjve

Current Complaints/ Gains: Pt says her R hip hurts more than her L. Her chins often hurt.
Prior Level of Function:
Self Care: Hygiene; Sleep; IADLs: Household Chores; Drive Community Distance; Volunteering; Caregiving
Changing & Maintaining Body Position: Maintaining a Body Position; Transfers; IADLs
Mobility: Walking & Moving Around: IADLs; Use of an Assistive Device: Walking; Moving Around; Moving Around in
Different Locations; Negotiate Obstacles
Carrying, Moving & Handling Objects: IADLs; Hand &Arm Use; Fine Hand Use; Moving Objects with Lower Extremities:
Community Integration/Access; Work/Vocation/Occupation; Recreation
cumnit Functional Limitations:
Self Care: Sleep: Disturbed Sleep
Changing & Maintaining Body Position: Transfers: Sit to stand: min A
Floor transfers: unable
Prolonged standing: 5 min
Mobility: Walking & Moving Around:
25
Carry,lng, Moving & Handflng Objects: Hand & Arm Use: Pulling Objects, Pushing Objects: Fine Hand Use; Picking Up lbs of hft/carry
Aggravating Factors: Standing. Walking, Stairs - up, Stairs - down
Home Health Care: No
History of Falls: No
Falls Documented: No
Medical History: Cardiovascular Disease, Diabetes Mellitus Type 2. High Blood Pressure, Obesity
Mental Status/Cognitive Function Appears Impaired? No
Current Medications: Prescription (see edoc for med list)
or
Written provider documentation was obtained confirming that current medications with dosages were verified with the patient
authorized representative.

Objective
CPT®Code

GP:97110
GP:97140
CPT®Code
GP:G0283

3

Units

Untlmed Codes
E-Stim Medicare Non-Wound Unattended
lnterferential

IFC

Direct Minutes
Treatment Minutes

U11its

Direct Timed Codes
Therapeutic Exercise
See Flowsheet
Manual Therapy

1

CPr copyniht ~014 Am,n·~•n Medical Asso=iafjon. AN tights reu,ved

55
70

.

Assess·m~nt

AssessmenUDlagnosls: the patient tolerated tx well. Continue with progression
1 of 2
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Patient Name: BLACK, LINDA

Sup erlor Physical T herap y of Idaho F alls

2375 E Sunnyside Rd Ste H

Idaho F alls, ID 83404-8281
P hone: (208)417-0090

F ax: (208)417-0092

Daily Note/
Billing Sheet

Date of Birth: 03/27/1947
Docurnent Date: 12/21/2015

of
Patient requires skilled therapy to restore prior level of function utilizing the treatment and modalities described in this plan
care.
Rehab Potential: Good
Patient Problems:
• Difficulty Changing & Maintaining Body Position
• Weakness, Decreased ROM, Pa1n and inflammation, Functional Deficits
Short Term Goals:
1: (12 Weeks) I At least 20% but less than 40% impaired, limited or restricted with Changing & Maintaining Body Position I
by
2: (3 Weeks) J Short Term Goals: 1. The patient reports pain reduced by 50% with functional activities. 2. Strength4.Improved
patient
The
program.
exercise
home
the
with
independent
be
to
patient
The
3.
testing.
muscle
20% as measured by manual
improve ROM to WNL I
3: (4 Weeks) I HIP MMT: 3+ to 4/5 throughout for balance and gait I
4: (4 Weeks) I Alter G: able to demonstrate full weight bearing gait x 15 min pain free I
Long Term Goals:
1: (12 Weeks) I Crouching, Stairs x 2 flights, and squatting WNL for home and work activities. I
2: (12 Weeks) I HIP MMT: 4/5 to 5/5 throughout for balance and gait I
3: (12 Weeks) I Gail: able to walk 45-60 min, without AD, LOB, or Increased pain I
4: (12 Weeks) I LEFS: WNL (start point: 31) I

'?Ian

''

Medicare Recertification
From: 12/14/2015
To: 03/06/2016
Instructions : Progressing Patient Next Visit
Have pt perform all of Alter G ex. Under the Supervision Bart McDonald, MPT.

Bart W McDonald, PT, MPT
License #PT-1555

Completed by Bart W McDonald, PT. MPT on December 21, 2015 at 5:00 pm
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In The Matter Of:
BLACK vs.
DJO GLOBAL, INC.

BART MCDONALD
February 6, 2019

T&T Reporting, LLC
477 Shoup Avenue, Suite 105
Idaho Falls, Idaho 83402

Min-lJ-Script@ with \Vord Index

Page 77

BART MCDONALD
February 6, 2019

BLACK vs.
DJO GLOBAL, INC.

Page 31

Page 29

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
11
18
19
20
21
22

23
24
25

We went ahead and proceeded with
treatment, which included therapeutic exercise for
three units. That's typically about a 45-minute time
period. And manual therapy, which would have been
hands-on soft tissue mobilization of areas to
decrease pain, increase flexibility, and standardized
or normalize soft tissue abnormalities found in that
area. And then at the end of that treatment e-stim
interferential was applied in the low back/hip area.
So we spent about 55 minutes of direct time and a
total of 70 minutes that day with her -- with us when
we included the e-stim time.
On that date of treatment I followed
standard care as far as the application of the e-stim
pads by observing the skin, looking for any
obstruction or impedance problems that would have
been there, found that the skin was both clean and
ready for treatment. Applied the pads to the
appropriate areas, low back and hips at this point.
And the patient was then -- received that e-stim
treatment for a duration of about 15 minutes.
The intensity, as is typical for all
applications of this treatment, is adjusted to
patient preference and tolerance. And so that was
taken to an appropriate level for her. She was in
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electrode. It was located directly under the
electrode as I removed the pad. It was approximately
two centimeters long by one centimeter wide. I asked
the patient if she had any prior defect to the skin,
something that I -- asking if I had somehow, as the
clinician, had missed something. She said: No, I
didn't have any problems, there are no wounds is what
I'm looking for, anything that could have added in
this process.
I explained that it appeared as if she
had an electrode burn. She was concerned -- she was
not concerned until later she came back and asked me
to look at it again. And two hours later I looked at
it again. It was more red and inflamed rather than
just blanched in that same region with that same size
as I had previously documented.
I asked her to immediately have it seen
by a doctor as they would most likely recommend a
topical medication and follow-up. As a diabetic, she
understands the importance of follow-up and proper
medical attention for the problem. I inspected the
pad earlier as I removed the electrode and did not
see any visible wire or pad defect. I kept the pad
to see if the company needed to perform any further
inspection for mechanical defect. I planned to
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both line of sight to be able to converse with her.
We were talking with her during this treatment as
3
we're going around and right there in the clinic, and
4
she had no verbal discomfort or any problems during
5
the treatment.
6
In fact, when I then -- treatment was
7
over at the end of the 15-minute period, had her sit
a up and remove the pad. Noticed the burn, because
9
there was a white blanching spot directly underneath
10 and a modeling of the skin indicative of a burn.
11 Asked her if she had any.pain or had noticed any
12 problems during the treatment, and she said: No.
13 What are you talking about? She had no idea that
14 that occurred at that time.
1
2

15
16
11
18
19

Q. So she wasn't able to give you any
feedback saying "take it off," because it didn't
hurt?

A. No. No.
Q. Okay.
2o
A. So I made a note that day, had kind of
21 finished my daily note oftreatnient. Then made a
22 direct note about this after treatment as follows:
23 The patient had a good response from treatment, but I
24 noticed a blanched spot on her posterior hip that
2 5 looked like an electrical burn from a faulty
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continue treatment and monitoring the bum.
Q. When you say "continue treatment," are
you talking about continue treatment without
electrodes?

A. Yeah. Yes. We wouldn't be able to
perform that same treatment in that same area. But
7
obviously had other treatment objectives rather than
e just pain mitigation in that area.
5

6
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Q. So just housekeeping questions on that.
Was anything done incorrectly as far as applying the

electrodes or the power to the electrodes in the

course of her treatment that day?
A. No.
Q. Can you ascribe anything other than
defect in the product to the reason for her winding
up with a burn after treatment?

A. No.
Q. What have you decided to do as far as
your use of self-adhesive electrodes in the course of

your practice?
A. The only change that we've made is this
has been, obviously, during about August through
December of 2015, a very strange occurrence of
several burns that had associated with this same
product of pads. We discontinued use of these pads
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but essentially be by that patient.
So typically the way that I practice is
if I have somebody else that is starting while
somebody else is finishing -- if you noticed on her
treatment, like, she went, I think, 70 minutes that
day or something like that. So somebody else would
have been on a bed stretching next to her as I'm
standing in between the two beds, so to speak.

Page 43

1
2
3
4

A. Yes. So I can't tell you -- they look
very identical. Purchased essentially at the same
time.

Q. When did you purchase them?

5
6
7

A. When we opened the clinic, I believe.
I'd have to go back and look at an invoice to give
you a direct date. But in that year prior.

Q. It was new when you opened the Idaho
Falls location in 2014?

A. But three feet away.

8
9
10

Q. And do you typically do that when the

11

Q. Okay.
patient is receiving e-stim therapy?
A. Yeah.
Q. I guess indirect time treatments?
A. Yes.

12
13
14
15

Q. You stated the incident occurred on

16

A. Correct. We even had a guy named Kirk
Doman who is the sales rep as well as he's kind of a
biotechnician or a medical technician come back and
look at both of those units as well as look for any
calibration errors or anything of that nature to see
if there was any problems with the units, and he
passed both units and said there were no problems.

December 21, 2015. Do you remember what day of the 17

Q. What was Kirk's last name?

week that was?

A. Doman, D-o-m-a-n.

18
19
20

A. No.

Q. Do you recall what time Linda's
appointment was on that day?

A. Let me see if it's -- I don't. I'm sure
we could go back to the -Q. That's okay. I think we have all of
those records, so it will be in there.

Q. And he's the Richmar sales rep or --

A. I don't know if it's specific for
21 Richmar. He does lots of different types ofDME,
22 durable medical equipment. But he does sell Richmar,
23 yes.
24
25

Q. And he's medical- a durable medical
device sales rep?
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A. It will show there somewhere.
Q. Based on those records you were

4

discussing earlier, Linda's initial appointment was
on December 14th; is that correct?

5
6

A. Yes. I believe so.
Q. And did she receive e-stim treatment

7

that day?

8

A. I'm going to look. Let's see, she did
on the 16th. I have that on that treatment date
record.

9
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Q. And did you say that she received e-stim
on that 12-16 appointment?

18

21
22
23
24
25
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A. Yes. And then he kind of specializes
also in calibration and those types of things with
that same type of equipment.
Q. Did you purchase those two Richmar units

from Kirk?
A. Yes.

Q. Did you read the instructions that came
with the Richmar units in 2014?

A. I think the first one that I purchased
which was of the same brand we actually purchased in
Q. Is that her second appointment?
11 Pocatello. That would have probably been the year
A. Yes. 12-14, no, she did not. She
12 prior to that, but same brand, same model, that type
received the evaluation that day, two units of
13 of thing. And we did go through all of those
therapeutic exercise. and gait training on the date of 14 instructions at that time.
the evaluation, 12-14.
15
Q. Were the instructions that came with the

16
17
19
20
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9
10

A. Yes.
Q. On the 12-16 appointment, the first time

16
17
18
19

Richmar units that were purchased in 2014 for the
Idaho Falls location, did they have the same
instructions as the 2013 unit?

she received e-stim therapy at Superior Physical
Therapy, what machine did you use?

20
21

Q. Did you receive any training as far as
the Richmar units?

22
23
24
25

A. Yes. Kirk came and did that himself in
the process of the sales transaction.

A. It was --we had two of the same
machines at that time that were both the Richmar
brand.

Q. Is that the Richmar Winner EVO CM4?

A. Yes. To my knowledge they did, yes.

Q. And was that the 2013 purchase or the
2014 purchase?
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times orA. No.

Q. Is it unlocked during business hours.
A. It's unlocked during business hours, but
it's a closed door. I just need to amend something.
On 12-16 a portion of the treatment was also done by
Jennifer Ellsworth, my assistant. I think you asked
that question, but I don't think I answered it
properly.

Q. Did Jennifer, was she the physical
therapist who applied the electrode pads on the 16th?
A. Yes. And she's a PTA, physical therapy
assistant, just by way of clarification there.

Q. Does Jennifer still work for you?
A. No.
Q. When did Jennifer quit or stop working

at Superior Physical Therapy?
A. Maybe six, eight months later. I don't
recall specifically.

Q. At the time of the incident,
December 21st, how long had Jennifer been working at
Superior Physical Therapy?
A. By my recollection probably two or three
months.
Q. When Jennifer started or just when you
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A. I don't think we have a specific policy
to the Richmar unit.

Q. Same question, specific policies or
training at the time - around the time of the
incident regarding the electrode pads?
A. I don't think we have anything specific
to that. Most of this is so rudimentary that if
someone passes their state boards, we're at a certain
level of clinical competency that we rely on.

Q. Kind of getting back to the Richmar
unit, you indicated that you went through the
instructions in 2013 when you purchased the initial
Richmar unit for your Pocatello office?
A. Yeah.

Q. Those are the same type of instructions
that came with the 2014 units; is that correct?
A. To my knowledge, that is correct.

Q. Were you instructed on what not to do
with the TENS unit or the Richmar unit? Sorry.
A. Not to do. Should not drop the
ultrasound head. That will break it. I don't know
if there's anything else other than in school they
tell you when it comes to e-stim, please don't go
transcranial. That would be contraindicated. But, I
mean, most of the -- again, most of those have to do
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hire a PTA, what sort of training do you provide to
them in terms of providing e-stim therapy and using
the e-stim machine?

1
2

with not necessarily Richmar specific but to
PT-specific type of training.

3

A. Generally when it comes to, like, all
therapeutic activities, we go through and kind of
have an interview with them and talk to them about
things they're comfortable with, having asked them to
explain what they would do in different situations
and get a feel for their strengths and weaknesses,
and then follow up in a general way and provide
specific training on anything that we feel is a
deficit.
Then you have machines-specific training
that you do. And so what you do with especially
Richmar -- I don't remember if she was super familiar
with the Richmar brand or model, but you go through
there and have them set somebody up and go through
them. As they're setting patients up, you kind of
review and watch them do it for several times until
they're comfortable and confident in what they're
doing.

4
5
6
7
8
9
10
11
12

Q. Same question in terms of the electrode
pad. Ever instructed on what not to do with these
electrode pads? And I'm referring to the Empi carbon
CL electrodes that we were discussing earlier that
are here.

Q. During that time around the incident in
December of 2015, did Superior Physical Therapy have
a training manual or written policies as far as
training new employees on the Richmar unit?

13

14
15
16
17
18
19
20
21
22
23
24
25

A. Just in general, physical therapy
practice in school. I don't believe we had anything
specific that would be different. The interesting
thing, I don't think that both the technology or the
product has changed dramatically in the last ten plus
years.
Q. Regarding these electrode pads, you

stated that you would purchase them in bulk every
three to four months; is that correct?
A. Yeah. I'd have to look to see -MR. BROWNING: I think that misstates the
testimony. I don't think he said three to four
months. I don't believe he stated that.
THE WITNESS: I don't remember.
Q. BY MR. SOUTHERS: I wrote it down wrong

then. So it was on average how long between both
purchases?
A. It depends on how many patients we have
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and how many we ordered in that. It's not really
1
something I specifically memorize.
2
3
Q. The carbon CL electrodes, it has on
3
4 this -- I'm looking at the packaging that you
4
5 provided earlier. It has a size. These are two
5
6 inches. And then an active area, which is a 23.4
6
7 square centimeter area. Shape is square. Quantity,
7
8 there's four of them in the packages, in this
8
9 package. And then it says: Use by January 1st,
9
10 January of2017. Did you ever purchase different 10
11 sizes and shaping of these electrodes pads?
11
12
A. Not as a standard practice, no.
12
Q, It was always this specific size and
13
13
14
14 packaging?
15
A. Yes.
15
Q. Did you always buy them from this same 16
16
17 are distributor in Boise?
17
18
A. Yes.
18
19
Q. And is the distributor at that time, was 19
20 it Empi or was it someone who was selling Empi 20
21 products?
21
22
A. Shane Dennis was always the rep from
22
23 Empi that we utilized for all of those purchases. I
23
24 don't know if they have any sub-distributors that I'm 24
25 aware of.
25
1
2

electronically. Yeah. Because there was -- you can
see my handwriting under question -- I don't know
what number that is. Was treatment interrupted that
day, yes or no. We had yes, but that was the day
prior. So I said: Not that day. So that's my
handwriting.
Q. And the date on the top right corner of
this is January 8, 2016, a couple weeks after the
incident; is that correct?
A. Yes.
Q. And then right there in the middle
section it's - I'm referring right here. It's what
program - or, actually, starts date of treatment and
then type of unit patient was using?
A. Uh-huh.
Q. And then it identifies that Richmar
Winner EVO CM4 serial number 15071004.
A. Yes.
Q. And the program being used is the
quadpolar IFC setting; is that correct?
A. Yes.
Q. And then it identifies the intensity as
50.

A. Yes. That would be a maximum for that
machine. So that couldn't go any higher than that.
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1

Q. That's Shane Dennis?

A. Uh-huh.
3
Q. Do you still purchase products from
4 Shane?
5
A. No. I don't know where he is. After
6 Empi discontinued as a business out of Boise, I don't
7 know Shane's whereabouts at this point.
8
Q. On the day of the incident, do you
9 recall what settings the Richmar unit was set to?
10
A. It would have just been the manufacturer
11 settings at that time.
12
Q. And when you say "manufacturer," that's
13 the quad -14
A. Quadpolar interferential, uh-huh.
15
Q. I've handed you an electrode therapy
16 TENS inquiry document. Have you seen this before?
17
A. Yes.
18
Q. And how are you familiar with this
19 document?
20
A. I believe that it was sent from Empi to
21 us and to explain to them and document the incident
22 of Linda Black's bum on 12-21.
23
Q. And did you till out this form?
A. I think that I filled it out by hand and
24
25 then had my secretary then go over and fill it out
2
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Q. What does the 50 refer to?
A. It's on that intensity dial that you
look at on that picture here. This exhibit, as you
go to that dial, it gives you -- there's some
variation from machine to machine on the intensity
and those units even as to how much power or
intensity is utilized in each increment as you go up.
In this one you go up to 50. On some of the other
machines that we have it goes up to -- closer to 80,
90.
Q. And then it identifies the cycle time
used 100 pps?
A. Yes, pulses per second.
Q. And that was my question: What does PPS
stand for?
A. Yes.
Q. And then channels used, one and two.
A. Yes.
Q. What does that refer to?
A. So as you can see down on this diagram
at the base of the machine, channel 1 is designated
to the far left. Channel 2, channel 3, and channel
4. So if you're going to use the quadpolar setting,
you need two of those channels for each patient. So
you could actually have two patients run at the same
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1

with the incident report.
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2

Richmar machine was set up, those settings that we
previously discussed, were those appropriate for the

3

Richmar - I believe it was the EVO CM4.

1

Q. In each of these incidents were the
3
settings appropriate?
4
A. Yes.
5
Q. You were just looking at the
6
instructions on the back of the electrode pad
7 packaging. Do you instruct your staff to review
a those instructions prior to applying the pads? And,
9
I'm sorry, I should clarify. When they first start,
10 you know, with Superior Physical Therapy as part of
11 kind of like a training, so to speak.
12
A. You know, we kind of-- like we talked
13 about earlier, we kind of go over both strengths and
14 weaknesses, what they're comfortable with, what types
15 of products they1ve used in the past, what they're
16 comfortable with that way. But generally if somebody
1 7 has -- if they're a PT starting new, they have a
18 mentor process within our company where somebody-19 their mentor is overseeing them. If they're a PTA or
20 assistant, they actually have a PT that's overseeing
21 all of their care forever. So there's always a
22 certain amount of redundancy and mentorship that is
23 associated with all of our employees in this process.
24
Q. As far as the one last question on the
25 previous incidents, maybe a couple of them, but out
2

5

A. Yes.
Q. Were those settings appropriate for that

6

machine using that specific type of electro pad, the

7

carbon CL electrodes two-by-two square?

4
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A. Yes.

Q. Wer~ those settings appropriate per the
instructions on the back of the Empi carbon CL
electrode packaging?
A. Yes.
Q. Are there any other - when you're using

these Empi pads, do they recommend anything besides
just making sure that there's clean skin, good
contact, no impedance?_ Was there anything else that

they recommend as far as instructions?
A. Instructions? You know, I think even
though the back, if it looks like it's damaged, warn
out, something like that, you know -- but you can
even clean them if it looks like somebody in the
prior use had a lot of hair and they left the hair on
that or whatever. But it tends to be in those
situation we just throw them out and get a new set.
Q. And you don't use them on different
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of the -- I believe it was four prior incidents,
three of the TENS units, patients LW, JO, and KV were
using the Chattanooga machines, and then the DN was
on the Richmar or Chattanooga.
A. Yeah.

Page 80

1

A. No. No. No. No.

3
4
5
6
7
8

Q. In the - I believe it's Exhibit *-2

Q. One of the two.
A. Yes.
Q. Based on your review of the incident
reports and everything like that, were the - as far 9
as the TENS units setup, those settings were
10
appropriate for those patients; is that correct?
11
A. Yes. And to double check that I asked
12
Kirk Doman to come back in and review them all.
13
Q. And were the - as far as patient DN,
14
and it may have been using a Richmar machine, were 15
the settings that we discussed related to that
16
incident appropriate for or consistent with the
17
Richmar instructions?
18
A. Yes.
19
Q. As far as Linda's incident on
20
December 21st, between those August incidents and 21
Linda's had you purchased additional electrode pads 22
in between those two times?
23
A. Not to my recollection, no.
24
Q. As far as Linda's incident the way the
25

.\lin-t·-srript'ff.

patients?

2

that they were talking about earlier, it says that
these electrode pads have been used four times.
A. How many times the electrode has been
used? And they put four.

Q. It would have been those same electrode
pads each time; is that correct?
A. Yeah. It would have been the same
electrode pads on that same patient. That might be
inaccurate, because I think we might have been
counting that initial visit. Do you know what I'm
saying? And in actuality we didn't use -- so it
might have been actually three.

Q. But it would have been the same pad?
A. Yes.

Q. And you said that you do not have the
pads that we've been talking about as far as that
were used on Linda?
A. Unfortunately, no.

Q. When were those pads thrown out?
A. You know, the date of the incident -- I
would say it would be within probably 10 to 14 days
because I specifically went back up there treating
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patients, went back up to my front desk and said:
I'm going to need to save those now in a different
area. I specifically asked them to save them and put
them aside that day, and they did. They were
compliant with that and just were a little bit too
clean of a group apparently. So I apologize.
Q. I lost my train of thought for a second.
Did you keep the other electrode pads
with the prior incidents?
A. No. I don't think so. I think really
our thought process at that time is that, I think,
going forward anytime from here on out that I have
any kind of a suspected defect with a product, we're
keeping that forever.
Q. And in your A. This was so rare I don't think we had
that in our thought process to keep those pads and
keep them separate.
Q. I believe you indicated earlier fhat ·
when you inspected the electrode pad on
December 21st, you didn't see any visible defect; is
that correct?
A. That's correct.
Q. And did Linda, during her treatment
session, were you present the entire time or did you

1
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4

s
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A.
Q.
A.
Q.
A.
Q.

Yes.
So visibleVisible wire.
Visible issues, so to speak?
Yeah.
Did they provide you with any training,
education as far as electrical currents, ohms,
voltage, watts that sort of thing in terms of being
able to detect a defect or was it all visual?
A. It was all visual.
Q. Okay.
A. I mean, you get the physics behind it in
the course but certainly not anywhere where we're
going to put a volt meter on a pad.
Q. No electrical engineering training, so
to speak?
A. No.No. No.
Q. Thank you. I'm just checking my notes
to make sure.
At the time of the incident at the Idaho
Falls location here, on average how many patients
were you seeing per day?
A. See, it would depend on the day.

23
24

Because Monday, Wednesday, Friday, we typically will

25

see a lot of our patients three times a week. I
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walk away at some point?
A. If I did walk away during that time
period, it would have been within 15 feet of the
patient. We're just -- there's not very far to go.
Q. During that 15-minute treatment session,
Linda didn't yell out for you or call out for you
because she was in pain?
A. No. It was -- in fact, when I removed
the electrode and saw the burn, she was surprised I
was seeing anything.
Q. Have you ever received any sort of
education or training on being able to detected a
defect in an electrode pad?
A. Just what was given in school.
Q. What was that?
A. They would just talk about what the
electrode pad looked like, how the wire comes in, and
really looking for defects in the way that -- kind of
an irregular pad, debris on the pad, electrode or
exposed wire. That's usually one of the biggest
things. When we see a defective pad, a lot of times
what's occurred is that the wire starts to become
pulled out of that carbon portion of the pad and kind
of puckers and dimples.
Q. So not a good connection?
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would say we had three providers in the Idaho Falls
office during that time, and so each of those
providers would have been seeing probably on average
10 to 11 patients per day. So it would have been
30-ish.
Q. And then on average how many of those
patients do you think would receive e-stim therapy?
A. Probably say in that office, probably
75, 80 percent.
Q. Did you report these - did you report
Linda's incident to Richmar?
A. To -- yeah, through Kirk Doman, because
we asked him to come back and look at -- look at our
machines as ·well as our older machines that were
Chattanooga and see if there was any type of a
mechanical defect that he could come across.
Q. And Kirk is the device rep?
A. Yes.
Q. Is that correct?
A. Yeah. So he does both the device -he's the device rep as well as kind of DME sales rep.
He does lots of -- wears lots of different hats.
Q. Is he employed? In 201S was he employed
by Richmar?
A. I think he sold their products, but I
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BLACK vs.
DJO GLOBAL, INC.

BART MCDONALD
February 6, 2019
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A. I believe it was after Linda Black's
incident and as soon as I figured out that they had
3
thrown away the electrodes that I told them not to
4 throw out.
s
So I said: Okay. I want -- No. I,
6
we're not going to use this brand anymore for -7
because we can't attribute it to anything else, and,
a No. 2, I want to save a sample of them in case
9 somebody asks me in the future, because we threw out
10 Linda's specific pads.
11
MR. SOUTHERS: That's all the questions I
12 have. Thank you.
13
MR. BROWNING: None here.
14
(Exhibit *-4 marked.)
15
(The deposition concluded at 12:29 p.m.)
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I, Sandra D. Terrill, CSR, RPR, and Notary
Public in and for the State of Idaho, do hereby
certify:
That prior to being examined Bart McDonald, the
witness named in the foregoing deposition, was by me
duly sworn to testify to the truth, the whole truth,
and nothing but the truth,
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full,
true, and verbatim record of said deposition.
I further certify that I have no Interest in the
event of the action.
WITNESS my hand and seal this 13th day of
February 2019.
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EXHIBIT F
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RICI+MAK

QUICK REFERENCE
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Rich-Mar
WINNER FAMILY SERIES
FRONT VIEW

WINNER "ST" SERIES
WINNER "CM" SERIES

E-Stim

User Interface

2 or 4 Channel Electrical Stirn Outputs

6
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Rich-Mar
WINNER FAMILY SERIES
REAR VIEW

l ,,., Ultrasound Applicator Cradle
2 ..:. Laser/Light Module (optional)
3 .. Laser Module Power Key Switch
4 = Laser/CLO Ports
5 = Ultrasound Applicator Plug

6 == Combo Mode Stim Lead Jack
7 = Unit Power Module with ON/OFF Switch
8""' Electrical Stirn Lead Cord Test Jacks
9,., Cooling Fan

7
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WINNER CM SERIES
User Interface Panel
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WINNER ST SERIES
User Interface Panel
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ULTRASOUND SECTION

1 = "Time-Minutes" Adjust Keys and Display
2 = Ultrasound "Intensity" Adjust Keys and Display
3 = "W/cm2" or "Watts" Displayed Select Key
4 = Ultrasound "Pause/Resume" Key

5 = Ultrasound "Start/Stop" Select Key
6 = Ultrasound "Frequency" Select Key
7 = Ultrasound "Duty Cycle" Select Key
8 = Applicator ''Transducer" Select Key

I ;:; "Time-Minutes" Adjust Keys and Display
2 "'- "Intensity'' Display Ontensity adjusted by Encoder)
3 ,.. "Pulse RateNiew Adjust" Key
4 = "Therapy Profile" Keys
5 = "Start/Accept" Key
6 = "Stop" Key

7 = "Pulse Rate" Select Key
8 :,:;: "Channel" Select Keys
9 = "Time On/Off' Select Key
10 = "Mode" Select Key
11 = "Stirn Output Modality" Select Keys
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Introduction
The Winner units are products that resulted from dedication to
research and development. The Winner units offer the most
flexible treatment possibilities in a convenient, easy-to-use
package. This manual is meant to familiarize the user with the
controls, operations, waveforms and ultrasound therapies
available in the Winner units. The simple control of the unit
allows the user to master the unit's vast capabilities more
quickly and easily.

Electrical Stimulation
Once the device is turned on, you will notice that the green
LED lights in the Waveforms (Quadpolar IFC, Pre-Mod IFC,
Russian, HiVolt and Micro) and the Therapy Profiles are
blinking. This is to indicate that the unit is on and ready for
treatment. It is also a quick reference to determine if the
device is in the Easy Therapy Profile mode or Advanced
Therapy Profile mode (see Therapy Profile section for more
information).
* If no treatments are running and no buttons are pressed the
device will go into a "sleep mode" where the LEDs will not
blink on the stimulator side. Simply press any button to
re-activate the stimulator.

User Interface
The Winner units use a straight forward control panel with
each waveform therapy and parameter clearly labeled. Each
button requires only light pressure to be activated. You should
also hear an audible beep each time a button is pressed. LED
lights illuminate indicating the availability and/or selection of
particular parameters. The large and bright LED numerical
displays show treatment time, intensity and pulse rates.

To Start a Stim Treatment
Press the button of the desired Waveform or Therapy Profile.
Once you do this you will notice that the device has selected
the first available channel(s). For example, if you tum on the
device and press the Pre-Mod IFC button, the green LED next
to Selected in the Ch. 1 button will illuminate. This indicates
that the treatment will output from Ch. 1 and you should use
that lead cord to apply the electrodes, or you can now select
the CHANNEL you want to use by first pressing that
channel's button.
You will then notice that the Waveform/Profile LEDs are
blinking. You then select the waveform or profile you would
like to use by pressing it's button.

Power Switch
This power switch turns the unit on and off and is located on
the rear side of the unit. "I" represents the on position and "O"
represents the off position.
Winner Operation Overview
The Winner Series offers a variety of different devices to fit
your therapy needs:
The CM4 models are four-channel, multi-therapy stimulationultrasound combination units. The Winner CM2 models are
the two channel combination version.

However you have selected to begin your treatment (either
picking the waveform first or the channel button first) you will
then notice that certain LEDs have been illuminated indicating
that they are currently selected. Using the example above of
Pre-Mod IFC, the LEDs are lit next to Normal, a High pulse
Rate and 15:00 minutes of treatment time. You can change
any of these parameters by pressing the appropriate button(s)
noticing that the LED lights change too. Once the desired
parameters are displayed, the Winner devices will prompt you
to set Intensity by flashing the Adjust LED light underneath
the Intensity dial. As you set the desired intensity level, you
will notice that the green Active light is illuminated in the Ch.
1 button to indicate that current is being output. Once the
desired intensity level has been set press the Start/Accept
button and the time begins counting down.
NOTE: When using Quadpolar IFC one of the channel pair's
Selected light will blink. If you balance the treatment then the
intensity display will be different between the two channels.
Whichever channel's Selected light is constantly illuminated
will display its intensity level.

The ST4 is a four-channel multi-waveform stimulator, and the
ST2 is a two-channel version.
The Winner units will output any one of the following
waveforms:
Quadpolar IFC (Classic Interferential)
Premod IFC (Bipolar Interferential)
Russian
Hi-Volt
Microcurrent
Depending upon the waveform in use, any one of the
following treatment modes can also be used:
Normal output
Surge output
Co-Contraction output
Alternating channel output
NOTE: For more information on outputs, see the
"Waveforms" section.

Running Concurrent Stim Treatments
The Winner units have either four independent stimulation
channels (CM4 and ST4 models) or two independent
stimulation channels (CM2 and ST2 models). This allows you
to treat four or two different sites or patients at the same time
with completely different treatment parameters. To start a
concurrent stim treatment press the desired waveform or
Therapy Profile or channel for the second treatment. If you
pressed the Waveform or Profile button the green Selected
LED light in the Ch. 2 button should now be illuminated. If
you pressed a channel button than that channel's Selected
LED should be illuminated.

The Winner CM4 and CM2 can also provide 1MHz and
3MHz ultrasound frequencies.
Note: For more information, see the "Ultrasound" section.
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You will also notice that the green Selected LED light on Ch.
1 went out but its green Active LED light is still illuminated.
This means that there is a treatment currently on Ch. 1 but its
parameters are not selected for display. If you pressed the
waveform or Profile button the treatment parameters on Ch.2
are now displayed. If you pressed a channel button you now
need to select the waveform or Profile you want to use and its
parameters will be displayed. Any adjustments can now be
made to the parameters for this second treatment. Then, set
Intensity and press the Start/Accept button to begin the
treatment time countdown. NOTE: If the Quadpolar IFC
therapy waveform is selected, it requires both channels one
and two or channels three and four and will subsequently set
the same intensity level on both channels. Once the intensity
levels are set in Quadpolar IFC and the Start/Accept button
has been pressed, you have the option of Balancing the output
by pressing the Balance button. When pressed, the green LED
light on the Balance button will illuminate and the green
Adjust LED light will illuminate under the intensity
dial. Use the dial to balance the patient's sensation. You will
see only the selected channel's intensity level increase or
decrease, but understand that as it increases, the other Quad
IFC channel's intensity decreases proportionately. Once the
balance has been completed, press the Start/Accept button.

Pre-Mod JFC will output pre-modulated, two-pad
Interferential current in any of the desired Modes (Normal,
Surge, Co-Cont and Alternating). The Vector can be turned
on or off in the Normal mode. The Pulse Rates available in
the Normal mode are High, Low, and Hi-Lo scan. If the
Surge, Co-Contraction, or Alternating mode is selected, only
the Fixed Pulse Rate is available. Any of the six On/Off
timing options are available in the Surge or CoCont modes. In
the Alternating mode the 10/10 or the 5/5 timing cycles are
available.
Russian and Hi-Volt- Both waveforms are available in any of
the Modes (Normal, Surge, Co-Cont, and Alternating). The
Fixed Pulse Rate is only available for Russian.
* The Hi-Volt Pulse Rates available in the Normal mode are
High, Low, and Hi-Lo scan. If the Surge, Co-Contraction, or
Alternating mode is selected, only the Fixed Pulse Rate is
available. Any of the six On/Off timing options are available
in the Surge or Co-Cont modes. In the Alternating mode, the
10/10 or the 5/5 timing cycles are available.
NOTE: The Hi-Volt in the Winner is a non-dispersive style.
This means that for each channel, one of the electrodes is
positive and the other is negative. When using the Hi-Volt
waveform, the red pin is positive and the white pin is negative.
Microcurrent will only output in a Normal mode and its Pulse
Rate is only available as a Fixed output.

To View Stimulation Treatment
If you are running two or more concurrent stim treatments,
you will only see one treatment's parameters at a time. Press
the desired channel button to illuminate its Selected LED
light. You will then see all the parameters for that particular
channel's treatment. Whichever channel button you press will
activate the Selected LED and display that treatment's
parameters.

Stimulation Modes
Depending upon the waveform selected, the user can choose
from Normal, Surge, Co-Contract and Alternating modes.
Normal Mode is basic continuous, un-interrupted output of the
selected waveform.

To Stop a Stimulation Treatment
If you only want to stop a single treatment without affecting
the other treatments, press and hold the desired channel button
and the stimulation Stop button at the same time.
NOTE: If you just press the stimulation's Stop button it WILL
STOP ALL STIM TREATMENTS.

Surge Mode is a single channel of output that is interrupted in
an "on/off' method of a certain time, in seconds, of output
followed by a certain time, in seconds, ofno output. For
example, if Surge mode is selected and the "10/20" option is
selected, this means that for 10 seconds there will be output to
the set intensity level followed by 20 seconds of zero output.
The cycle continues until treatment time expires.
• NOTE: There is a built-in ramp up time of three seconds in
the "on" time and a ramp down of one second in the "off'
time.

Waveform Parameter Options
Waveform choices include Quadpolar IFC, Pre-Mod IFC,
Russian, Hi-Volt (Monophasic), and Microcurrent.
Quadpolar IFC will only output classic Interferential current
in a Normal mode and it requires both Ch.I and Ch. 2 or Ch. 3
and Ch. 4 (if applicable). The Balance button allows for better
patient sensation balance if that button is selected - as you
increase or decrease intensity on the selected channel it will do
the opposite on the other channel in the pair. Quadpolar IFC
also allows you to turn an amplitude modulating Vector on or
off. The Vector provides a soothing massage effect and also
helps to lessen patient accommodation. The Pulse Rate
available is either the High, Low or a Hi-Lo combination.

Co-Contraction Mode is the same as the Surge mode except
that it will concurrently run two channels, either 1 and 2 or 3
and 4, to the same "on" and "off' time. Independent intensity
levels can be set.
Alternating Channel Mode will alternately tum one channel
"on" and then a second channel "on" as soon as the first
channel goes into the "off' time. For example, in an Alt mode
both Ch. 1 and Ch. 2 will be used. If the "10/10" option is
selected in the Time On/Off then, after intensity levels have
been set for each channel and treatment started, Ch. 1 will be
"on" for 10 seconds. Once Ch.I goes "off', Ch. 2 will be "on"
for 10 seconds. This alternating will continue until treatment
time expires.
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To Adjust Stimulation Intensity during Treatment
Intensity can be adjusted during treatment, even during the off
cycle in Surge or Alternating modes, simply by pressing the
desired Channel button.

The High-Low Scan pulse rate mode will split the treatment
time in half with the first half using the High pulse rate scan
and the second half using the Low pulse rate scan.
To set up a Hi-Lo pulse rate scan set the High scan and then
the Low scan and select the Hi-Lo Pulse Rate. Follow these
steps:
-Press the Pulse Rate button and select High pulse rate.
-Press the Pulse Rate View Adjust button and set the desired
High scan.
-Press the Pulse Rate View button again. -Press the Pulse Rate
Mode button to select the Low pulse rate. -Press the Pulse
Rate View Adjust button and set the desired Low scan.
-Press the Pulse Rate View button again.
-Now press the Pulse Rate Mode button until the High-Low is
selected (both LEDS will be lit for High and Low.
-Set time and intensity and begin treatment.
"'The LED of the pulse rate that is currently running in the
High-Low scan will be constantly lit and while the other
scan's LED will be blinking.
Example; You start a treatment in the High-Low Scan and the
High LED is constant and the Low LED is blinking. This
indicates the that High scan is currently outputting. You can
verify this by pressing the Pulse Rate View Adjust.

Normal mode intensity adjustment- When in Normal Mode,

you will notice that the light in the Start/Accept button is
flashing. Once the level is adjusted, press Start/Accept and the
user will be prompted to do the same for channel two, if
applicable.
Timing Mode Intensity Adjustment- Surge, Co-Cont & Alt
Surge Mode Intensity Adjustment

In the Surge mode, press the Channel button and you will
notice that the Start button is blinking. Press the Start button
to access a change in intensity as a safety feature. You will
then notice that the time has stopped counting down and the
channel's Active LED is illuminated. Make your intensity
adjustment and press the Start button when finished. The
timing cycle will now start over. This process is done as a
safety feature so that you cannot increase intensity during the
"off' cycle.
Co-Contract or Alternating Modes Intensity Adjustment

Fixed Pulse Rate

These modes use two channels so you need to press the button
for the Channel that you want to adjust. Once you do this,
notice that the Start button is blinking. You cannot change the
intensity until you press the Start button. Press the Start
button and the treatment's other channel Active LED goes out,
the selected channel's Active LED illuminates, and the Timer
stops counting down. Make your intensity adjustment and
press the Start button when finished. The timing cycle will
now start over. This process is done as a safety feature so that
you cannot increase intensity during the "off' cycle.

If Fixed pulse rate is selected and the Pulse Rate View/Adjust
button has been pressed, the pulse rate is displayed in the Stirn
Time display and the Pulse 1 light is illuminated. Make
adjustments to the fixed pulse rate by using the up/down
arrows or the dial. After selecting Pulse Rate press the Pulse
Rate View/ Adjust button.

Stimulation Treatment Time
Treatment time for the Winner stimulation is adjustable from
199 minutes. You can adjust treatment time in one minute
increments at any time by pressing the increase or decrease
buttons below the treatment time during the displayed
treatment.

Stimulation Pulse Rates
Depending upon the waveform selected, the user can use
either a Scan (High, Low or Hi-Lo) or a Fixed pulse rate.
Once the type of pulse rate has been selected (High, Low, HiLo or Fixed), press the Pulse Rate View/Adjust button. If a
Scan is selected, the low end of the Scan will be displayed in
the Stirn Time display but note that the Pulse 1 light is
illuminated. The high end of the Scan will be displayed in the
Stirn Intensity display but note that the Pulse 2 light is
illuminated now. At this point you can make adjustments to
either end of the Scan by using the up/down arrows for Pulse 1
and the dial for Pulse 2. Once the Pulse Rate has been
selected press the Start/Accept button.

Setting Waveform Defaults and Therapy Profdes
Waveform Defaults-

To set particular parameters so that they are defaults for a
Waveform button, select the Waveform and set all the
parameters as desired: Treatment time, Mode, Time On/ Off
(if applicable) and Pulse Rate. Once all parameters are
selected, set the Intensity and PRESS AND HOLD THE
START/ ACCEPT BUTTON UNTIL YOU HEAR TWO
CLICKS AND A LONG TRILL. When this occurs, it has
stored those displayed parameters as the default for that
waveform. Repeat this process for each waveform.
For example, if you wanted to change the Pre-Mod defaults to
a Surge treatment:
- Press the PreMod IFC button,
- Select the Surge Mode,
- Select the I 0/10 Timing Cycle.
- Press the Pulse Rate View Adjust and set a 65 Hz pulse rate
and press the Pulse Rate View Adjust again
- Set the Treatment Time for 8 minutes.
- Turn the dial to set the intensity and PRESS AND HOLD
THE START BUTTON UNTIL YOU HEAR TWO CLICKS
AND A LONG TRILL.
Now, whenever you press the PreMod IFC button, it will
come up with the above treatment.

The High Scan and Low Scan will make a complete cycle
through the selected pulse rate range in 30 seconds. For
example, if a 100-120 scan is selected it will start at I 00 Hz
and scan up to 120Hz and back down to IOOHz every 30
seconds.
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Therapy Profiles The Winner devices will allow you to use either the Easy
Therapy Profile mode or the Advanced Therapy Profile mode.
The Easy Therapy Profile mode allows you to set a total of
four different therapies so you can start a treatment with one
touch. The Advanced Therapy Profile mode will allow you to
have four different profiles for each waveform, giving you a
total of20 Therapy Profiles. If the device is in the Easy
Therapy Profile mode, the Profile
LEDs will blink along with the waveform LEDs when the
device is first powered on.
If the device is in the Advanced Therapy Profile mode, the
Profile LEDs will not blink when the device is first turned on.
To switch from one Therapy Profile mode to another, turn the
device off, press and hold any of the Therapy Profiles, and
tum the device on. You should hear a series ofbeeps and
notice that the Profile LEDs are now in the opposite mode.

Lead Cord Tester
The Winners have a set of lead jacks on the left side of the
unit. Plug in your lead cord and touch the tips together. You
should hear a beep to let you know your leads are good. If
you hear no beep then you need to replace your lead cord.
Ultrasound - CM Models Only
The ultrasound function of the Winner CM4 and CM2 is very
easy to use. Once the machine is turned on, the last
treatment's parameters will be displayed. If this is the desired
treatment set the intensity with its up/down arrows and press
the Start button.
The Ultrasound Active light illuminates and the Time is
blinking indicating that ultrasound is being output and time is
counting down.
*NOTE: Be sure to use Aloe-Sound Lotion as a
coupling agent and place the appropriate soundhead on the
patient. Remember to always move the soundhead,
approximately 4cm/second either in a circular or back and
forth motion. If you want to change ultrasound parameters
select from the following list:

Easy Therapy Profile Mode Set-Up
To set a Profile in the Easy mode, press the desired Profile
button (A, B, C, or D) TWICE. Then, select the desired
waveform and all its parameters. Set the intensity and PRESS
AND HOLD THE START/ACCEPT BUTTON UNTIL YOU
HEAR TWO CLICKS AND A LONG TRILL. This indicates
that the treatment is stored under that Therapy Profile and can
be accessed by pressing that Profile button. You may want to
name and note the treatment on the included Easy Mode
Profile Reference card under Waveforms/ Profiles.

►
►

►

Easy Therapy Profile Use
Once you have set your Easy Profiles, simply press the desired
Profile (A, B, C, or D). The LED for that Profile should
illuminate along with the waveform and parameters of the
treatment. Simply set the intensity level and press start to
begin the treatment.

►

►

Advanced Therapy Profile Mode Set-Up
To set a Profile in the Adl1anced mode, first press the
waveform and then press the desired Profile (A, B, C or D).
For example, press Quadpolar then profile A. You will see
that there is a treatment default already programmed. To
change the treatment, simply select the parameters you want
for that waveform profile, set intensity and PRESS AND
HOLD THE START/ACCEPT BUTTON UNTIL YOU
HEAR TWO CLICKS AND A LONG TRILL. This indicates
that the treatment is saved as a profile for that waveform. You
may want to name and note the treatment on the included
waveform specific Profile Reference card. Use the Advanced
Mode Profile Reference cards. In this case, it would be the
Quad/Pre-Mod card. There are also cards for Russian/Hi-Volt
and Micro/Support.

Transducer
Frequency
Select from 1MHz or 3MHz. Remember that the
lower the frequency, the deeper the penetration, if
intensity levels are equal. 1MHz is a lower
frequency than the 3MHz.
Ultrasound Wattage (Output)
The Winner will display output in either W/cm2 or
Watts. Select the output display by pressing the
Select button next to the intensity up/down arrows.
DutyCycle
Pulsed outputs can be selected from 10%, 20% or
50%, or 100%.
Treatment Time
Select the desired treatment time between 1 and 99
minutes.

To Adjust Ultrasound Parameters During Treatment
You can adjust Treatment Time, Intensity, Transducer, Duty
Cycle and Frequency at any time during the treatment by
using the appropriate control.
To Pause an Ultrasound Treatment
Once an ultrasound treatment is running, pause it by pressing
the Pause/Resume button. The time will stop flashing, the
Ultrasound Active light will go out and the Intensity will start
flashing - indicating a paused treatment. To resume treatment,
press the Pause/ Resume button.
CAUTION: Do not operate the soundhead in an unloaded
condition (without Aloe-Sound coupling Lotion/Gel and
patient contact). This can cause the transducer to get very hot
and may cause unrepairable damage.

Advanced Therapy Prof:ale Use
Once you have set your Advanced Profiles, simply press the
desired waveform and then the desired Profile (A, B, C, or D).
The LED for that Profile should illuminate along with the
waveform and parameters of the treatment. Simply set the
intensity level and press start to begin the treatment.

NOTE: When administering an ultrasound treatment, be sure
that the treatment area of the patient has an ample quantity of
Rich-Mar Aloe-Sound Lotion or Gel Plus as a coupling
medium. The quantity and quality of the coupling medium
used has a direct bearing on the amount of ultrasonic energy
transmitted to the treatment area.
14
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Combo - CM Models Only
The Winner CM4 and CM2 units allows the user to combine a
stim treatment with an ultrasound treatment by emitting
stimulation and ultrasound through the soundhead at the same
time.
Quick and easy "self-jacking" can be accomplished by taking
the lead cord from the stim channel you want to use and plug
the desired lead tip into the special ultrasound jack for
combination therapy.
- Plug the lead cord into the red jack of whatever channel you
are using for stim.

Figure 1

- Apply the electrode to the desire lead tip (figure 2) and put it
on the patient.
- Then, plug the pin end of the other side of the lead into the
small silver stim jack on the right side of the ultrasound cable
(figure 3). This makes the soundhead function as that
electrode.
-Apply the Aloe-Sound Coupling Lotion or Gel to the site
and apply the soundhead to the patient. This completes the
stimulation circuit(figure 4) and the stimulation component of
the treatment may now be set up.

Figure 2

Once the parameters are selected, set the stim intensity level.
The patient should feel the stimulation. Set the ultrasound
parameters making sure to move the soundhead once you are
outputting ultrasound (Ultrasound Active light comes on).
You are now providing a combination therapy treatment.

All Rich-Mar Ultrasound Applicators can be used
in the Combo mode.

* Therapy Hammer Applicator shown in pictures.
NOTE: Both contraindications for ultrasound and
stimulation should be observed when using the device in
combination.

Figure 3

Figure 4
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Electrical Stimulation Site Preparation, Electrode
Attachment, and Maintenance Guidelines

Removal and Storage of Electrodes
Turn off the stimulation device and disconnect the cabling.
Remove the electrodes from the skin and reapply to the plastic
backing. Place in the pouch and reseal for storage to maintain
proper adhesive quality when not in use. If possible, store the
electrodes in a refrigerator to maintain adhesive.
CAUTION: In multiple, consecutive treatments of a patient,
the electrodes should be discarded and replaced if damaged, or
when proper adhesive tack or comfort can no longer be
achieved. Electrodes should be replaced when they lose their
adhesive quality, or when a change in stimulation intensity is
noticed, or if the gel is separated. If in doubt about the
integrity or proper function, replace the electrode before
proceeding. In any instance, Rich-Mar recommends that the
self-adhesive electrode NOT be used for more than 20
consecutive treatments.

1) Know the stimulation characteristics, indications, and
contraindications of the desired waveform. For most
patients, the Micro amperage current will be subsensory. However, if stimulation sensation is
perceived, be sure it is set at a level that is
comfortable for the patient. On all other muscle
stimulation and interferential current therapies, be
sure that the intensity is set to a comfortable level.
NOTE: DO NOT BRING UP THE INTENSITY UNTIL
THE FOLLOWING PROCEDURES HA VE BEEN
OBSERVED.
2)

Clean the area(s) of the skin to be treated with soap
and water or an alcohol wipe.

Carbon Electrode Maintenance
3) Excessive hair may be trimmed, but shaving is not
recommended immediately prior to electrode
placement.

Rich-Mar Corporation recommends that your carbon
electrodes be replaced annually.

Recommended Electrode Types
4)

Choose the appropriate size electrode(s) for the body
part being treated.

5)

Be sure that the electrodes are securely attached to
the lead wires. See the illustration on the following
page for the appropriate patient lead wire
connections.

6)

7)

Rich-Mar Corporation recommends the use of our selfadhesive electrodes with this device.
SuperStim or MultiStim self-adhesive will provide the proper
conductive properties.

FOR MORE INFORMATION ON RICH-MAR
ELECTRODES, CONTACT YOUR LOCAL

Avoid placing an electrode over areas of broken skin,
scars, moles, or unusual areas of skin discoloration.
Also avoid skin folds/creases or areas of impaired
sensation.

RICH-MAR DEALER or THE RICH-MAR
SALES DEPARTMENT at 1-888-549-4945
Patient Lead Cord Maintenance

The single patient self-adhesive electrodes are well
suited for most body areas in which electrical
stimulation would be used. Remove the electrodes
from the pouch and save it for subsequent storage of
the product. Carefully peel the electrodes from the
release backing and apply it to the chosen site. Press
firmly to ensure uniform and secure contact with the
skin and begin stimulation treatment.

Rich~Mar Corporation recommends that your patient lead
cords be replaced annually. Please note that your patient lead
cords bear a label with a space provided to write in the date
that the lead cord was put into service ("Date in Service").
There is also a space to write in the replacement due date
("Replace By''), which will be one year from the date the lead
cord was put into service.
Please take the time to write in these dates with a permanent
marker. This will serve as a convenient reminder of the age of
your lead cords.
Some Rich-Mar muscle stimulators are equipped with a
feature that allows you to check lead cord continuity. If your
device is equipped with this feature, it is recommended that
the lead cords be checked at least monthly. Checking lead
cords on a routine basis, and replacing them annually, will
ensure your patient's comfort, safety, and the effectiveness of
the treatment.

Carbon Electrode Information
CAUTION: When using carbon electrodes with any Rich-Mar
stimulator, a moistened interface (cloth or sponge) MUST be
utilized between these electrodes and the patient to avoid skin
irritation and/or electrical burns.

Electrode Storage and Maintenance
IMPORTANT: The adhesive properties of these electrodes
may be affected by ambient or patient skin conditions. While
out of the package, extreme variations in humidity levels may
affect the adhesive properties of these electrodes.
To increase the adhesive properties of the electrodes, add a
few drops of water to the electrodes conductive surface and
spread evenly. Allow a couple of minutes for the increase in
tack.
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Sup erlor Physlcal T herap y of Idaho F alls
2375 E Sunnyside Rd Ste H
Idaho Falls, ID 83404-8281
P hone: (208)417-0090
Fax: (208)411-0092

Date of Note: 12/21/2015
Patient Name: BLACK. LINDA
Physician Name: Salem, Allen J. MD
Date of Birth: 03/27/1947
Primary Insurance Name: Medicare Idaho
Diagnosis: ICD10: S83.015O: Lateral dislocation of left
patella. subsequent encounter, R26.2: Difficulty in walking, not
elsewhere classified
Secondary Insurance Name: Mutual of Omaha

an

electrical
The patient had a good response from trea-tment hut I n'otlced a blanched spot on her posterior· hip 'that looked llke
burn from a faulty electrode. It was located directly under the electrode as I removed the pad. It was approximately 2cm long x
1 cm wide. I asked the patient if she had any prior skin defect in the area and she said no. I explained that It appeared that she
had an electrode burn. She was not concerned until later and came back in for me to look at it again. 2 hours later it looked red
and inflamed rather than just blanched in the same region and same size. I asked her to Immediately have It seen by a doctor
as they would most like recommended a topical and follow up. As a diabetic, she understands the importance of follow up and
proper medical attention for the problem.

t Inspected the pad as I removed the electrode and did not visibly see any wire or pad defect. I kept the pads to see lf the
company needed to perform any further Inspection for a mechanical defect.
I plan to continue to treatment and monitoring the burn.

Bart W McDonald, PTt MPT
License #PT-1555
Document created on December 30, 2015 at 5: 19 pm

1 of 1
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SELF-ADHESIVE ELECTRODES

STIM

For use on TENS, NMES, FES

Carbon CL Electrod e

-

UI

(,)

UI

en

Carbon CL

□
Made in
USA

Order No.:

199327-001

SIZE:

2 in. (5 cm)

ACTIVE AREA:

23.4 sq. cm

SHAPE:
QUANTITY:

Square
4

USE BY:

06/2017
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Instructions for Application and Removal of Electrodes , •
1) Make wre unit Is tumed off and lead wlttsare disconnected before
aftt1 trtatmenl
2) Oean tlectrodt application area with soap arid water. Rinse and Dry.and
EIH1mle should only be applied lo Intact. dean stln
(e.g. not OvtJ open wounds, IHiom, Infected or_lnllamtd areas),
3) With electrodes still on llntr, connect lead wire from unit to tlectrodt
connector. No bare metal should be Ylsible.
4) Remove electrode from llntr by grasping the edgtof the elect1odeand
peeling It off the liner. Retain IJne, for storage.
SJ Place the electrode on your body as lnstru<ted by your dlnldan. Apply the
c:enter first and smooth down to electrode edges.
6) Attach lead wire to unit and begin treatment.
71 AftH treatment. tum stimulation deovkR off.
8) Remove electrode from skin by peeling electrode edge.
CAUTION:
9) DO NOT place electrodes on broken skin. If skin Irritation dewlops, dbcontlnut
use. Consult physician.
Rtpla<e tlectrodes whtn they do not adhert or when treatment becomes uncomfortab
lt.
10) DO NOT use unit while driving or optratlng machinery.
11) For single patient use only. These electrodes mq be repositioned .!IP to
several
times
on
the same patient
12) DO NOTapply electrodes across tht head, or across the heart, or on the front
of lhe neck.
•
13) Keep tle<trodts ~rated during treatment
14) DO NOT rtmOYe electrode by pulling on the lead wire.
15) DONOTex<eed0.1watts/cml.
16) Using stimulation elt<tl9des that are too small or Incorrectly applled could result
In dbcomfort or skin bums.
A Warnings: For all contraindications, warnings, precautions, and adverse side efft<ts, reftr to usel's manual
of !ht tlectrotherapy dtvice.
Re-Application and Storage of Electrodes
A) If adhtslve becomes OvtJ-saturattd, allow tlectrode to air d,y In a mrlgffltor
with
adhesive
side
up
untll
gel
regains tact.
B) lflht~ege lappearsd ry,addafewdropsofwatertothttltdrodtgef.letres
ttoregalnudtandapplytoskin.
() Between uses, retum electrode to liner and store In resealable bag In a mol
place out of direct sunlight
NOTE: The life of the electrode varies depending on skin conditions, slcin p~ratlon,
type of stimulation, storage and climate.

KeeP, out of
reach of chll~re.~

t

85°F
29•

ic

Avoid rempC!,ature

~mes~

Manufactured In USA
Empl,lnc
20S Hlghway22 East
Oear lake, SD S7226
www.empl.com
800.328.2S36

Audlonztd European Representathe:
Medical DmceJffltJServkeGmllH

Schlffgraben 41
30175Kannover
Germany
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Allen H. Browning, ISB#3007
Steve Carpenter, ISB#9132
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, Idaho 83402
Phone:(208)542-2700
Facsimile: (208) 542-2711
Email: allen.browningJaw@gmail.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK,
Plaintiff,
vs.

DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,
Defendants.

Case No. CV-2017-7353
PLAINTIFF'S ANSWERS TO
DEFENDANTS' FIRST SET OF
INTERROGATORIES TO
PLAINTIFFS AND PLAINTIFF'S
ANSWERS TO DEFENDANTS'
FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS
TO PLAINTIFFS

COMES NOW, the above-named Plaintiff, LINDA BLACK, and answers Defendant's First
Interrogatories and Requests for Production of Documents to Plaintiff as follows:

INTERROGATORY NO. 1: For the individual who verifies these interrogatories,
please state your (a) full name, (b) address, (c) date of birth, and (d) driver's license number.

ANSWER TO INTERROGATORY NO. 1: Linda Kaye Black. 1780 Balboa Dr. #C
Idaho Falls, Idaho 83404. March 28, 1947. RK201443E.

INTERROGATORY NO. 2: Witnesses With Relevant Knowledge of the Issues, Etc.
Please separately identify each person who, according to your information or knowledge or the
information or knowledge of your representatives, has relevant knowledge of any of the issues or
Plaintifrs Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiff's
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - I
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any of the occurrences which are relevant to this action; and, state the substance of the facts and
opinions which constitute such relevant knowledge.

ANSWER TO INTERROGATORY NO. 2: Objection. This request seeks discovery of
information protected as attorney work produce regarding the knowledge and expected testimony
of witnesses and the witness's relevance to claims or defenses in this action. Furthermore,
Plaintiffs have not yet determined who will be called to testify in this matter, but will disclose
such witnesses when a determination is made, no later than the deadline pursuant to the Court's
scheduling order. Nevertheless, and notwithstanding the objection, Plaintiffs·identify the
following:
Linda Black c/o Browning Law, 482 Constitution Way, Ste. 111 Idaho Falls, Idaho
83402. (208) 542-2700. Ms. Black is expected to testify regarding the incident on December 21,
2015, the injuries she sustained during said incident and the changes in quality of life, pain and
suffering and emotional state of the Plaintiff before and after the accident on December 21, 2015.
Hailey Belnap, 3862 E. 12th N., Rigby, Idaho 83442. 208-604-1885. Ms. Belnap is
expected to testify regarding the incident on December 21, 2015, the injuries the Plaintiff sustained
during said incident and the changes in the quality of life, pain and suffering and emotional state of
the Plaintiff before and after the accident on December 21, 2015.
Myka Searle, 421 E. 256 N., Rigby, Idaho 83442. 208-604-4172. Ms. Searle is expected
to testify regarding the incident on December 21, 2015, the injuries the Plaintiff sustained during said
incident and the changes in the quality of life, pain and suffering and emotional state of the Plaintiff
before and after the accident on December 21, 2015.
Shayne Henke, 2477 W. 1600 N., Lehi, Utah 83043. 801-369-7823. Ms. Henke is
expected to testify regarding the incident on December 21, 2015, the injuries the Plaintiff sustained
Plaintifr s Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiff's
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 2
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during said incident and the changes in the quality of life, pain and suffering and emotional state of
the Plaintiff before and after the accident on December 21, 2015.
Roslyn Quigg, 3765 Wanda Street, Idaho Falls, Idaho 83406. 208-757-8869. Ms. Quigg
is expected to testify regarding the incident on December 21, 2015, the injuries the Plaintiff sustained
during said incident and the changes in the quality of life, pain and suffering and emotional state of
the Plaintiff before and after the accident on December 21, 2015.
Florence Sessions, 1780 Balboa Drive #F, Idaho Falls 83404. 517-896-9526. Ms.
Sessions is expected to testify regarding the incident on December 21, 2015, the injuries the Plaintiff
sustained during said incident and the changes in the quality of life, pain and suffering and emotional
state of the Plaintiff before and after the accident on December 21, 2015.
Golda Heidt, 1850 Balboa Drive #N, Idaho Falls 83404. 208-339-0284. Ms. Heidt is
expected to testify regarding the Plaintiffs state directly after the incident of December 21, 2015.
Katie Kuntz, 2142 Henryanna Ave, Idaho Falls 83404. 208-681-1695. Ms. Kuntz is
expected to testify regarding the Plaintifrs state directly after the incident of December 21, 2015.
Christy Ramero, 1929 E. 25 th Street, Idaho Falls, Idaho 83404. 208-522-9343. Ms.
Ramero is expected to testify regarding the incident on December 21, 2015, the injuries the Plaintiff
sustained during said incident and the changes in the quality of life, pain and suffering and emotional
state of the Plaintiff before and after the accident on December 21, 2015.
_ Quinn Black, 781 W. Lunchbox Street, Kuna, Idaho 83634. 208-919-8273. Mr. Black is
expected to testify regarding the incident on December 21, 20 IS, the injuries the Plaintiff sustained
during said incident and the changes in the quality of life, pain and suffering and emotional state of
the Plaintiff before and after the accident on December 21, 2015.
BJ Black, 781 W. Lunchbox Street, Kuna, Idaho 83634. 208-407-8606. Ms. Black is
expected to testify regarding the incident on December 21, 20 l 5, the injuries the Plaintiff sustained
Plaintifrs Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiffs
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 3
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during said incident and the changes in the quality of life, pain and suffering and emotional state of
the Plaintiff before and after the accident on December 21, 2015.

Dallas Black, 957 W. 150 S., Kayesville, Utah 84037. 208-680-3310. Mr. Black is
expected to testify regarding the incident on December 21, 2015, the injuries the Plaintiff sustained
during said incident and the changes in the quality of life, pain and suffering and emotional state of
the Plaintiff before and after the accident on December 21, 2015.

Linda Duresh, 1925 Balboa Drive, Idaho Falls 83404. 208-757-9225. Ms. Duresh is
expected to testify regarding the incident on December 21, 2015, the injuries the Plaintiff sustained
during said incident and the changes in the quality of life, pain and suffering and emotional state of
the Plaintiff before and after the accident on December 21, 2015.

Barbara Johnson, 2107 Henryanna Ave, Idaho Falls 83404. 208-538-7119. Ms. Johnson
is expected to testify regarding the incident on December 21, 2015, the injuries the Plaintiff sustained
during said incident and the changes in the quality of life, pain and suffering and emotional state of
the Plaintiff before and after the accident on December 21, 2015.

INTERROGATORY NO. 3: Lay Witnesses for Trial. Please separately identify each
person you may call as a lay witness at the trial of this action; and state the substance of the facts
and opinions to which such lay witness is expected to testify.

ANSWER TO INTERROGATORY NO. 3: : Objection. This request seeks discovery of
infonnation protected as attorney work produce regarding the knowledge and expected testimony of
witnesses and the witness's relevance to claims or defenses in this action. Furthermore, Plaintiffs
have not yet determined who will be called to testify in this matter, but will disclose such witnesses
when a determination is made, no later than the deadline pursuant to the Court's scheduling order.
Nevertheless, and notwithstanding the objection, Plaintiffs identify the following:

Please see Answer to Interrogatory No. 2.
Plaintifrs Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintifrs
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 4
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INTERROGATORY NO. 4: Experts Retained But Not Expected to Testify. Please
separately identify each person retained or specifically employed by you as an expert in
anticipation of this litigation or in preparation for the trial of this action who you do not expect to
call as a witness at the trial of this action; and, state with respect to any reports made to you by
the expert, the subject matter thereof and the location of each such report.

ANSWER TO INTERROGATORY NO. 4: Objection. This information would be
work product not subject to discovery. Without waiving, Plaintiff has no such expert.

INTERROGATORY NO. S: Expert Witnesses for Trial. State the name and address of
each person whom Plaintiff expects to call as an expert witness at the trial of this action.

ANSWER TO INTERROGATORY NO. S: Plaintiff has not yet determined who will be
called as an expert witness. Notwithstanding, Plaintiff lists the following:

Bart W. McDonald, PT. Superior Physical Therapy, 2375 E. Sunnyside Rd. Suite H,
Idaho Falls, Idaho 83404. 208-417-0090.
Phil Hesse, PA-C. Mountain View Hospital Wound Care Center, 2325 Coronado Street,
Idaho Falls, Idaho 83404. 208-557-2570
Krysta Glider, LPN. Mountain View Hospital Wound Care Center, 2325 Coronado
Street, Idaho Falls, Idaho 83404. 208-557-2570
Ruth Mecham, LPN. Mountain View Hospital Wound Care Center, 2325 Coronado
Street, Idaho Falls, Idaho 83404. 208-557-2570
Amy Beasley, LPN. Mountain View Hospital Wound Care Center, 2325 Coronado
Street, Idaho Falls, Idaho 83404. 208-557-2570
Jerry Mitchell, LPN. Mountain View Hospital Wound Care Center, 2325 Coronado
Street, Idaho Falls, Idaho 83404. 208-557-2570
Plaintiff's Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiff's
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 5
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Whitney Hix, LPN. Mountain View Hospital Wound Care Center, 2325 Coronado Street,
Idaho Falls, Idaho 83404. 208-557-2570
Isaac Simpson, DO. Mountain View Hospital Wound Care Center, 2325 Coronado Street,
Idaho Falls, Idaho 83404. 208-557-2570

INTERROGATORY NO. 6: For each expert identified in your answer to Interrogatory
No. 5, please provide the following information in compliance with Rule 26(b)(4)(A)(i) of the
Idaho Rules of Civil Procedure:
(a) A complete statement of all opinions to be expressed and the basis and reasons
therefore;
(b) The data or other information considered by the witness in forming the opinions;
(c) Any exhibits to be used as summary of or support for the opinions;
(d) Any qualifications of the witness, including a list of all publications authored by the
witness within the preceding ten years;
(e) The compensation to be paid for the testimony; and
(f) A listing of any other cases in which the witness has testified as an expert at trial or
by deposition within the preceding four years.

ANSWER TO INTERROGATORY NO. 6: Please see Answer to Interrogatory No. 5.
INTERROGATORY NO. 7: Please summarize the qualifications and background of
each expert identified in answer to Interrogatory No. 5.

ANSWER TO INTERROGATORY NO. 7: Please see Answer to Interrogatory No. 5.
INTERROGATORY NO. 8: Exhibits for Trial. Please separately identify each exhibit
which you may offer into evidence at the trial of this action; and, as to each such exhibit which

Plaintiff's Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiffs
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 6
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consists of more than 15 pages or more than 3,000 words, quote or otherwise specifically

designate each portion of such exhibit which you contend is the relevant portion thereof.
ANSWER TO INTERROGATORY NO. 8: Objection. This request seeks discovery of
information protected as attorney work produce regarding the relevance of exhibits to claims or
defenses in this action. Furthennore, Plaintiffs have not yet determined what evidence will be sued as
exhibits at trial, but will disclose such exhibits when a determination is made, no later than the
deadline pursuant to the Court's scheduling order. Nevertheless, and notwithstanding the objection,
Plaintiffs expect to introduce as exhibits at trail the following:
Plaintiffs' medical records;
Plaintiffs' medical bills;
Plaintiffs 'medical records and billing summary;
Idaho Vehicle Collision Report;
Incident/Investigation Report;
Photographs;
Prescription receipts;
Mortality Table.

INTERROGATORY NO. 9: Please itemize your damages for each of your causes of

action.
ANSWER TO INTERROGATORY NO. 9:
LINDA'S DAMAGES
Past Medical Expenses:

As stated, Linda has incurred the following medical bills as a result of accident-related treatment:
•

Mountain View Hospital

TOTAL PAST MEDICAL EXPENSES

$15,113.30

$15,113.30

Plaintiff's Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintifrs
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs .. 7
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General Damages:
Due to the accident,
• Linda had to visit the doctor almost every other day (and sometimes more
frequently) for three months. These visits often took 1.5•2 hours, and the
procedures of removing the necrotic skin caused her greater pain than she was
already in.
• On days she didn't visit the doctor, she had to dress the wound herself but was
unable to. Consequently, she relied on personal connections to help her dress the
wound. Often, these connections had to wait till after Linda had showered to
redress the wound, causing Linda to feel dependent on them.
• The location of the bum made it impossible for Linda to drive. Consequently, she
was unable to visit her family in Utah because she couldn't remain standing or
sitting for long. Linda was forced to lie on her side whenever she could. She
missed birthdays and a grandchild's baptism.
• Linda's condo is upstairs, and she had to crawl up the stairs because the motion of
lifting her leg caused stress and severe pain on the burn. To this day, Linda must
take the stairs one at a time.
• Unable to bend over, Linda was forced to buy a taller toilet for her house. This
cost her approximately $300.
• Linda's daughter and son-in-law had a cruise planned, and Linda intended on
staying with their children during their vacation. Because of her burn, she was
unable to babysit, and her daughter and son-in-law had to pay for alternative
childcare.
• Linda was given a wound vac to help keep the wound clean and encourage
healing. The noise was loud, and Linda was unable to attend church because of it.
She also couldn't sit without pain in the church pews, keeping her from attending
even when she didn't have the wound vac.
• The burn also prolonged therapy to treat a problem with either her hip or knee.
Because therapy caused such a severe bum, Linda is scared to return and
complete her therapy. She has trouble walking normally, and instead, she reports,
she shuffles and limps to avoid causing pain.
• The bum left a permanent scar which causes pain when Linda bends over.
Bending also causes the right edge of the burn to weep.
Plaintiff will ask the jury to fairly compensate her for her non-economic damages.

INTERROGATORY NO. 10: With respect to your allegation that there was a
manufacturing defect in the electrode pad, please identify the facts that support the claim (other
than the injury Plaintiff allegedly sustained).

Plaintifrs Answers to Defendants' First Set oflnterrogatories to Plaintiffs and Plaintiffs
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 8
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ANSWER TO INTERROGATORY NO.10: The provider, Superior Physical Therapy
stopped using the product in question shortly after the incident of December 21, 2015, because
other patients were also being injured by malfunctions in the electropads.

INTERROGATORY NO. 11: Please provide a list of Plaintiff's medical providers
(name, address, and phone number) for three years before the date of the accident, through the
present day.

ANSWER TO INTERROGATORY NO. 11:
Dr. Liljenquist, 3405 Merlin Drive, Idaho Falls, Idaho 83404, 208-522-3355.
Idaho Falls Heart Institute, 2985 Cortez Ave, Idaho Falls, Idaho 83404, 208-523-3373.
Shelley Family Medical Center, 210 S. Emerson Ave, Shelley, Idaho 83274, 208-3577404.

INTERROGATORY NO. 12: Please provide facts supporting your contention that the
electrode pad was "manufactured" by Defendants.

ANSWER TO INTERROGATORY NO. 12: There is photographic evidence of
Defendants' company name on the electrode packaging.

INTERROGATORY NO. 13: Please provide facts supporting the allegation, in
paragraph 3 of your Complaint, that the pad was defective, and specifically identify whether
those facts support a manufacturing and/or design defect claim.

ANSWER TO INTERROGATORY NO. 13: When the product is used per the
manufacturer's instructions and the users get burned, the product is defective.

INTERROGATORY NO.14: If you are alleging a design defect, please specify a
reasonable alternative design that would have addressed the design defect.

Plaintifr s Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiff's
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 9
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ANSWER TO INTERROGATORY N0.14: I don't design electrotherapy pads. Any

design that resulting in customers getting burned is defective.
INTERROGATORY NO. 15: Please identify the make and model of the Tens unit or

other bioelectric unit that was used at the time of the alleged injury and who is in possession of
the unit.
ANSWER TO INTERROGATORY NO. 15:

RichmarWinnerEVO CM4 SN# 15071004
Superior Physical Therapy
INTERROGATORY N0.16: If you have been involved in civil litigation in the last IO

years, please identify the case name, number, and jurisdiction.
ANSWER TO INTERROGATORY NO. 16: None.
INTERROGATORY NO. 17: If you have been convicted or pled guilty to a criminal

charge in the last 10 years, please identify the case name, number, and jurisdiction.
ANSWER TO INTERROGATORY NO. 17: None.
INTERROGATORY N0.18: Have you ever filed any worker's compensation claims

for injuries sustained as a result of an industrial accident and/or occupational disease? If so, for
each claim please state:
(a) The date on which each claim was filed;
(b) The city and state in which each claim was filed;
(c) The name, address and telephone number of the employer for which you worked at
the time of each industrial accident;
(d) The type and amounts of benefits you received from each claim;
(e) The extent of the injuries you received from each industrial accident; and
Plaintiffs Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiffs
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 10
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(f) A description of how each industrial accident occurred.

ANSWER TO INTERROGATORY NO. 18: None.
INTERROGATORY NO. 19: Have you, or anyone acting on your behalf, ever filed a
claim for disability benefits with any insurance company and/or the Social Security
Administration? If so, please state the following:
(a) The name and address of each entity with whom you have filed a claim;
(b) The date on which each claim was filed; and
(c) The type and amount(s) of benefits received from each claim.

ANSWER TO INTERROGATORY NO. 19: None.
INTERROGATORY NO. 20: Are you currently a Medicare beneficiary? If so, please
set forth the following information:
(a)

Your full name;

(b)

Social Security Number;

(c)

Date of birth;

(d)

Health Insurance Claim Number ("HICN");

(e)

Medicare Secondary Payor Recovery Contractor Claim Number ("MSPRC Claim

Number");
(f)

Any and all amounts that have been paid by Medicare for medical expenses

incurred with any healthcare provider involved in the evaluation or treatment of your
injuries that you are claiming in this lawsuit.

ANSWER TO INTERROGATORY NO. 20: Yes.
(A) Linda Kaye Black
(B) 518-62-5285
Plaintiffs Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiffs
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 11
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(C) 03/28/1947
(D) 518-62-5285-A
(E) Secondary Mutual of Omaha ID #5044 79-90
(F) $15,113.30

INTERROGATORY NO. 21: If you are not currently a Medicare beneficiary, do you
anticipate becoming one during the pendency of this litigation? To the extent you become a
Medicare beneficiary during the pendency of this litigation, please be sure to supplement your
discovery responses accordingly so that Defendants can comply with the Medicare regulations.
See 42 U.S.C. 1395 (y)(b)(8) otherwise known as Medicare, Medicaid and S-CHIP Extension
Act of2007 ("MMSEA"), Section 111.

ANSWER TO INTERROGATORY NO. 21: Please see Answer to Interrogatory No.
20.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please produce a copy of any documents that
you contend support your claim for damages.

RESPONSE TO REQUEST NO. 1: Please see exhibits attached hereto.
REQUEST FOR PRODUCTION NO. 2: Please produce copies of any and all
documents provided to any individual who is a retained expert expected to testify at trial as
identified in Answer to Interrogatory No. 5.

RESPONSE TO REQUEST NO. 2: Please see Answer to Interrogatory No. 5.
REQUEST FOR PRODUCTION NO. 3: Please produce copies of any and all
documents prepared by any individual who is an expert expected to testify at trial as identified in
Answer to Interrogatory No. 5.
Plaintifr s Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiffs
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 12
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RESPONSE TO REQUEST NO. 3: Please see Answer to Interrogatory No. 5.
REQUEST FOR PRODUCTION NO. 4: Please produce any and all written
documents, memoranda, or any other tangible things which you intend to utilize as an exhibit at
the trial of this matter.

RESPONSE TO REQUEST NO. 4: Please see exhibits attached hereto.
REQUEST FOR PRODUCTION NO. 5: Please produce any and all medical records
for Plaintiff dating back three years before the date of the accident, through the present day.

RESPONSE TO REQUEST NO. 5: Please see exhibits attached hereto.
REQUEST FOR PRODUCTION NO. 6: Please produce copies of all medical bills
you contend are related to the accident.

RESPONSE TO REQUEST NO. 6: Please see exhibits attached hereto.
REQUEST FOR PRODUCTION NO. 7: Please produce any and all Facebook or
other social media posts, including all Facebook or social media posts made by your significant
other or immediate family members that relate in any way to the accident or the purported
injuries you sustained.

RESPONSE TO REQUEST NO. 7: Please see exhibits attached hereto.
REQUEST FOR PRODUCTION NO. 8: Please produce any communications made
or received by you, including e-mails and texts, regarding the accident or resulting medical
treatment.

RESPONSE TO REQUEST NO. 8: Please see exhibits attached hereto.
REQUEST FOR PRODUCTION NO. 9: Please produce your file (or files) regarding
the accident identified in your Complaint.

RESPONSE TO REQUEST NO. 9: Please see exhibits attached hereto.
Plaintiffs Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiff's
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 13
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REQUEST FOR PRODUCTION NO. 10: Please produce any and all photos or videos
of the allegedly defective electrode pad.

RESPONSE TO REQUEST NO. 10: Please see exhibits attached hereto.
REQUEST FOR PRODUCTION NO. 11: Please produce any and all photos or videos
of your purported injuries, surgeries, and post-surgical appearance.

RESPONSE TO REQUEST NO. 11: Please see exhibits attached hereto.
REQUEST FOR PRODUCTION NO. 12: If you are asserting wage loss, please
produce your personal tax returns from five years before the accident through the present.

RESPONSE TO REQUEST NO. 12: Plaintiff is not claiming wage loss.
REQUEST FOR PRODUCTION NO. 13: Please produce each and every document,
writing or other physical evidence reviewed, relied upon or identified in your answers to the
above interrogatories.

RESPONSE TO REQUEST NO. 13: Please see exhibits attached hereto.

DATED this

.22_ day of August, 2018.
BROWNING LAW

By:

~

-+~~ - - - - - - - - ~ - ~ - - - - - - - - - -

Attorneys for Plaintiff

Plaintiffs Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintifr s
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VERIFICATION
STATE OF IDAHO

)

: ss.
County off;OOIJtWlle

)

I, LINDA BLACK, being first duly sworn upon oath, deposes and states:
That she is a Plaintiff in the above-entitled action, that she has read the foregoing
document and, based on his information and belief, it contains true and complete Plaintifrs Answers
to the Interrogatories and Requests for Production of Doc_pments propounded therein.

°I

SUBSCRIBED AND SWORN to before me this 2..,

day of August 2018.

(SEAL)

Notary Public
Residing at - - 1 - Y . + , : : . a . . L . J . U - ~ ~ ~ - - - Commission expires

---¥-~1.......1::::;;.....,,c;____ _

Plaintifr s Answers to Defendants' First Set of Interrogatories to Plaintiffs and Plaintiffs
Answers to Defendant's First Set of Requests for Production of Documents to Plaintiffs - 15
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Electronically Filed
9/17/2019 2:32 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Mary Griffith, Deputy Clerk

Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
ISB #5587
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,
vs.

Case No. CV-2017-7353
DEFENDANTS' WITNESS LIST

DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,
Defendants.

Defendants, DJO Global, Inc., EMPI, DJO Global, Inc., d/b/a EMPI and DJO, LLC
("Defendants"), by and through their attorneys of record, Elam & Burke, P.A., submit the
following list of witnesses whom it may call to testify at the trial of this matter:

1.

Linda Black

2.

Bart McDonald

3.

Phil C. Hesse, PA

4.

Ruth Mecham, LPN

5.

Isaac Simpson, DO

6.

Kirk Doman

DEFENDANTS' WITNESS LIST - 1
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7.

Thomas J. Bajzek

Defendants reserve the right to call any witness disclosed by Plaintiff and any person that
Plaintiff calls as a witness.
Further, Defendants reserve the right to modify this list prior to trial.
DATED this

na,

day of September, 2019.
ELAM & BURKE, P.A.

By:

vi
"--__e-'1
....,.;:;__ (r-_ _ __

-----4
( ).....__,,
.

Joshua S. Evett, Of the firm
Attorneys for Defendants

CERTIFICATE OF SERVICE
The undersigned, being sworn, says that on the (-;J:{J--day of September, 2019, he caused a
true and correct copy of the foregoing to be electronically filed with the Clerk of the Court,
which sent a Notice of Electronic Filing to the following persons:

Allen H. Browning
Steve Carpenter

alien. browning@gmail.com

Joshua S. Evett

4815-4805-3926, V. 1

DEFENDANTS' WITNESS LIST - 2
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Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Mary Griffith, Deputy Clerk

Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
ISB #5587
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,

Case No. CV-2017-7353
DEFENDANTS' EXHIBIT LIST

vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,
Defendants.

Defendants, DJO Global, Inc., EMPI, DJO Global, Inc., d/b/a EMPI, and DJO, LLC
("Defendants"), by and through their attorneys of record, Elam & Burke, P.A., files the attached
list of exhibits that may be utilized at the trial of this matter.
In addition to those documents identified on the attached list, Defendants reserve the right
to utilize any exhibit, document or other thing identified by Plaintiff in this case as an exhibit;
any exhibit necessary for the impeachment of any witnesses; any exhibit, document or other
thing identified or produced during discovery in this case by the parties; any demonstrative and
illustrative exhibits to illustrate, highlight or explain the testimony of any witness, to impeach
any witness or otherwise explain or highlight any other evidence or facts presented in this case;
DEFENDANTS' EXHIBIT LIST - 1
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any and all medical records from the various health care providers who have seen Plaintiff; any
and all written statements given by Plaintiff; and/or the transcript of any deposition taken in this
matter.
Defendants reserve the right to add to, subtract from or otherwise amend, supplement or
withdraw exhibits identified in this list.
DATED this

r1lk_ day of September, 2019.
ELAM & BURKE, P.A.

By:
Joshua S. Evett, Of the firm
Attorneys for Defendants

CERTIFICATE OF SERVICE
The undersigned, being sworn, says that on the .fJ!t;;of September, 2019, he caused a
true and correct copy of the foregoing to be electronically filed with the Clerk of the Court,
which sent a Notice of Electronic Filing to the following persons:

Allen H. Browning
Steve Carpenter

alien. browning@gmail.com

Joshua S. Evett
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DEFENDANT'S EXHIBIT LIST
Case Name:

Case Number:

Linda Black v. DJO Global, Inc.; EMPI; DJO Global, Inc.
d/b/a EMPI; and DJO, LLC

CV-2017-7353

Plaintiff's Attorney:

Defendant's Attorney:

Trial Date(s):

Alan H. Browning

Joshua S. Evett

October 29, 2019 through October
31,2019

Presiding Judge:

Court Reporter:

Courtroom Deputy:

Hon. Joel E. Tingey
Exh.
No.

Description of Evidence

c::

-·0

~

::s

·-

c..
....,

rJ')

A

01/08/2016 Electrotherapy, TENS/NMES
Inquiry

B

12/21/2015 Incident Report (redacted)

C

Photos of scar

D

Mountain View Hospital Hyperbaric
Medicine Wound Care Center Records

E

Bums secondary to improper usage of
transcutaneous electrical nerve stimulation
article

F

Plaintiffs interrogatory responses

G

Plaintiffs medical records from Superior
Physical Therapy

H

Rich Mar Winner Series manual

I

Photos of Rich Mar unit from Superior
Physical Therapy

J

EMPI Carbon CL Electrodes package

4848-0696-2598,

"0

~
~
4-4

0

c::

"0

"O

c::

Q,)

~

·-8 ·e ·-c::
:.ca
0
....,

~

"0

0

<

Q,)

0

~

·.d
....,

~

v. 1
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Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Angelica Linares, Deputy Clerk

Allen H. Browning, ISB#3007
Steve Carpenter, ISB#9132
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, ID 83402
Telephone: (208) 542-2700
Facsimile: (208) 542-2711
Email: allen.browning.law@gmail .com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

LINDA BLACK,
Plaintiff,

Case No.: CV-2017-7353

vs.

PLAINTIFF'S PRE-TRIAL
WITNESS LIST AND EXHIBIT LIST

DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJI, LLC; BLACKSTONE
CAPITAL PARTNERS V L.P.,
Defendants.

COMES NOW, the Plaintiff, LINDA BLACK, by and through her attorney ofrecord, Allen
H. Browning and in accordance with the Order Setting Pretrial and Jury Trial, hereby submit this
Pre-Trial Witness List and Exhibit List to the court for its review and consideration.
l. Witnesses. Plaintiff may call the following to testify at the trial of this matter:
i. Linda Black - Fact Witness
c/o Browning Law
482 Constitution Way, Ste. 111
Idaho Falls, Idaho 83402
ii. Hailey Belnap - Fact Witness
3862 E. 12th N.
Plaintiff's Pre-Trial Witness List and Exhibit List

-1
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Rigby, Idaho 83442
iii. Myka Searle- Fact Witness
421 E. 256 N.
Rigby, Idaho 83442
iv. Shayna Henke - Fact Witness
2477 W. ·1600 N.
Lehi, Utah 83043
v.Roslyn Quigg - Fact Witness
3765 Wanda Street
Idaho Falls, Idaho 83406
vi.Florence Sessions - Fact Witness
1780 Balboa Drive #F
Idaho Falls, Idaho 83404
vii.Golda Heidt- Fact Witness
1850 Balboa Drive #N
Idaho Falls, Idaho 83404
viii.Katie Kuntz - Fact Witness
2142 Henryanna A venue
Idaho Falls, Idaho 83404
ix. Christy Ramero - Fact Witness
1929 E. 25 th Street
Idaho Falls, Idaho 83404
x.Quinn Black - Fact Witness
781 W. Lunchbox Street
Kuna, Idaho 83634
xi.BJ Black- Fact Witness
781 W. Lunchbox Street
Kuna, Idaho 83634
xii.Dallas Black - Fact Witness
957 W. 150 S.
Kayesville, Utah 8403 7
xiii.Linda Duresh- Fact Witness
1925 Balboa Drive .
Idaho Falls, Idaho 83404
Plaintiff's Pre-Trial Witness List and Exhibit List
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xiv.Barbara Johnson - Fact Witness
2107 Henryanna Avenue
Idaho Falls, Idaho 83404
xv.Bart W. McDonald, PT - Expert Witness
Superior Physical Therapy
23 75 E. Sunnyside Road, Suite H
Idaho Falls, Idaho 83404
xvi.Phil Hesse, P A-C - Expert Witness
Mountain View Hospital Wound Care Center
23 25 Coronado Street
Idaho Falls, Idaho 83404
xvii.Krysta Glider, LPN - Expert Witness
Mountain Vie'Y' Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
xviii.Ruth Mecham, LPN - Expert Witness
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
xix.Jerry Mitchell, LPN - Expert Witness
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
xx.Whitney Hix, LNP-Expert Witness
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404
xxi.Issac Simpson, DO - Expert Witness
Mountain View Hospital Wound Care Center
2325 Coronado Street
Idaho Falls, Idaho 83404

Plaintiff reserves the right to call any other witness identified by any other party in
this matter.

Plaintiff's Pre-Trial Witness List and Exhibit List
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2. Exhibits. The exhibits the Plaintiff intends on utilizing at the trial of this matter
include the following:
1. Plaintiffs medical records and billing summary
2. Plaintiffs medical records;
3.

Plaintiffs medical bills;

4. Photographs of injury;
5. Carbon electrodes package;

6. Defendant's Objections and Answers to Plaintiffs First Set of
Interrogatories;
DATED this 17th day of September, 2019.
I

.

wnmg
Attorney for Plaintiff

Plaintiff's Pre-Trial Witness List and Exhibit List
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CERTIFICATE OF SERVICE
I hereby certify that on the 17th day of September, 2019, a true and correct copy of the
foregoing document was delivered to the following attorney of record by placing same in the
U.S. mail in a postage-paid envelope, hand delivery, or facsimile.
Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
P.O. Box 1539
Boise, ID 83701
Email: jse@elamburke.com

US MAIL
FAX
HAND DELIVERY
COURTHOUSE BOX
EMAIL
'{J !COURT EFILE

AlJ!l~i1AtfYJ
Legal Assistant

Plaintiff's Pre-Trial Witness List and Exhibit List
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Filed: September 18, 2019 at 11:31 AM
Seventh Judicial District, Bonneville County
By:

A vuivecvJ ~ Deputy Clerk

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
Linda Kaye Black
vs.
DJO Global, INC, EMPI , DJO Global INC dba
EMPI , Blackstone Capital Partners V.L.P

Case No. CV-2017-7353

JUDGE: Tingey, Joel E.

DATE: September 18, 2019

CLERK: Andrea Jenkins

LOCATION: Martin Courtroom

HEARING TYPE: Pre-trial Conference

COURT REPORTER: Jack L. Fuller

Court Minutes

INTERPRETER:

Parties Present:

Linda Kaye Black

Attorney:

Allen Harry Browning

DJO Global, INC; EMPI ;
DJO Global INC dba EMPI ;
Blackstone Capital Partners
V.L.P

Attorney:

Joshua S. Evett;

Hearing Start Time: 8:47 AM
Journal Entries:
- Mr. Browning addressed the Court with an update on pending matters of the case, and
requested the trial setting be vacated until the outcome of the motion for summary judgment.
Mr. Evett provided additional argument and had no objection to vacating the trial.
The Court granted the motion to vacate trial and addressed counsel regarding resetting the time
for the motion for summary judgment to begin.
Counsel had no objections to moving the motion for summary judgment to 8:30 am on October
10, 2019.

COURT MINUTES

1
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9/26/2019 5:08 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: John Frey, Deputy Clerk

Allen H. Browning ISB#3007
Steve Carpenter ISB#9132
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, Idaho 83402
Telephone: (208) 542-2700
Facsimile: (208) 542-2711
Email: all en. browning.law@gmail.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK,

CV-2017-7353

Plaintiff,

Case No.: CV-17-7353

vs.

PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT

DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJI, LLC; BLACKSTONE
CAPITAL PARlNERS V L.P,
Defendants.

COMES NOW, the above-named Plaintiff, LINDA BLACK, by and through her attorney,
Allen Browning of Browning Law, and enters this Memorandum in Opposition to Defendants' Motion
for Summary Judgment.

STANDARD OF REVIEW
The Court must grant summary judgment if the movant shows that there is no genuine issue
of dispute as to any material fact and the movant is entitled to judgment as a matter of law. Rule
56(e), Idaho Rules of Civil Procedure. The Court liberally construes the record in favor of the
party opposing the motion and draws all reasonable inferences and conclusions in that party's
MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT
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favor. Friel v. Boise City Hous. Auth., 126 Idaho 484, 485, 887 P.2d 29, 30 (1994). A "mere
scintilla of evidence or only slight doubt as to the facts is not sufficient to create a genuine issue
for purposes of summary judgment.

The non-moving party must respond to the summary

judgment motion with specific facts showing that there is a genuine issue for trial." Samuel v.
Hepworth, Nungester & Lezamiz, 134 Idaho 84, 87, 996 P.2d 303, 306 (2000). "When a motion

for summary judgment is made and supported as provided in this rule, an adverse party may not
rest upon the mere allegations or denials of that party's pleadings, but the party's response, by
affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a
genuine issue for trial." Chandler v. Hayden, 147 Idaho 765,771,215 P.3d 485 (2009).
The Court must grant summary judgment if the movant shows that there is no genuine issue of
dispute as to any material fact and the movant is entitled to judgment as a matter of law. Rule
56(e), Idaho Rules of Civil Procedure. The Court liberally construes the record in favor of the

party opposing the motion and draws all reasonable inferences and conclusions in that party's
favor. Friel v. Boise City Hous. Auth., 126 Idaho 484, 485, 887 P.2d 29, 30 (1994). A "mere
scintilla of evidence or only slight doubt as to the facts is not sufficient to create a genuine issue
for purposes of summary judgment.

The non-moving party must respond to the summary

judgment motion with specific facts showing that there is a genuine issue for trial." Samuel v.
Hepworth, Nungester & Lezamiz, 134 Idaho 84, 87, 996 P.2d 303,306 (2000).

Any party who brings a summary judgment motion bears the burden of proving there is no
genuine issue for trial. This has not been done.
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INTRODUCTION
This is a Pers~nal Injury Case filed in the Seventh Judicial District ofldaho, County of
Bannock. Plaintiff, Linda Black, has alleged that she sustained injuries after a defective electro. therapy pad caused severe and unusual bums As will be addressed below, Defendants have
failed to meet the standard for Summary Judgment on Plaintiffs claim.
FACTS
1. On or about December 21, 2015, Plaintiff received therapy at Superior Physical Therapy.
2. Her therapy involved the use of electro-therapy pads manufactured and sold by
Defendants.
3. Bart McDonald administered the therapy. Aff. of Bart McDonald Para. 10.
4. During the course of the therapy, Bart McDon~ld noticed a white spot on the right side of
Plaintiffs lower back, which he suspected was an electrical bum. Aff. of Bart McDonald
Para. 12.
5. Plaintiff was unconcerned at the time of injury, but two hours later the burn became red
and inflamed, causing her to return to Superior Physical Therapy where she was advised
to seek medical attention. Aff. of Bart McDonald Para. 12-13.
6. The defective pad was assigned ·a lot number and pads from the same lot number showed
the same defects when used. Aff. of Bart McDonald Para. 7-9.
7. The incident pad was thrown in the garbage by accident at Bart McDonald's office.
Deposition of Bart McDonald, Pg. 17, L. 8-10.
8. Bart McDonald administered the therapy in a proper manner, following the
manufacturer's instructions.
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9. Bart McDonald stated in his affidavit that he knows of no other rational explanation why
Linda Black received burns other than these electrode pads were defective and that is his
opinion to a reasonable degree of medical probability. Aff. of Bart McDonald Para. 15.
ARGUMENT

In order for Defendants to prevail on their Summary Judgment Motion they must
demonstrate that no triable issue of fact exists for a jury to decide or that they are entitled to
judgment as a matter of law. Defendants have not asserted any grounds entitling them to
judgment as a matter of law and there is a triable issue of disputed fact as to the cause of
Plaintiffs burns.
Defendants have made their motion for summary judgment based upon the assertion that
Plaintiff cannot "come forward with competent proof that the medical device at issue in this
products liability case was defective or that her alleged injuries were proximately caused by an
act or omission on the part of Defendants." Defendants' Motion for Summary Judgment, Pg. 1.
Defendants have the burden of proof to demonstrate that they are entitled to Summary
Judgment as

amatter of law and that no triable issue of fact remains for the jury.

Plaintiff has

already demonstrated that the proximate cause of her injuries stemmed from the defective pad
and that, had the pad not been defective, that no other cause for her injuries could exist. ·
Defendants have failed to meet their burden and their motion must fail.

1. Plaintiffs have shown that the injuries could only be caused by a defective electrode
pad .
Plaintiffs have shown that there are no reasonable, alternative causes to Plaintiffs
injuries without negligence on the part of the Defendants. The doctrine of res ipsa loquitur is
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uniquely predicated upon inferences, rather than direct proof, as a form of establishing liability
for negligence. One of the elements of a cause of action based upon negligence is a breach of a
duty imposed upon a defendant to conform to certain standards of conduct. Res ipsa loquitur, if
applicable to the facts of a particular case, creates an inference of the breach of the duty imposed
and replaces direct evidence with a permissive inference of negligence. Brizendine v. Nampa
Meridian Irrigation District, 97 Idaho 580, 548 P.2d 80 (1976); Harper v. Hoffman, 95 Idaho
933, 523 P.2d 536 (1974). Christensen v. Potratz, 100 Idaho 352, 355, 597 P.2d 595, 598
(1979). An essential element in the application of res ipsa loquitur is the conclusion_ that the
occurrence in the ordinary course of things would not happen unless someone had been
negligent. Hale v. Heninger, 87 Idaho 414,422,393 P.2d 718 (1964); Restatement (Second) of
Torts,§ 328D, comment c. It is also necessary that the cause of the injury point to the defendant's
negligence. Restatement (Second) of Torts, supra, comments e, f, and g; Prosser, Torts,§ 39 (4th
ed. 1971). In this case there are no other probable explanations of the cause for Plaintiffs
injuries outside of the negligence of Defendants. S. H Kress & Co. v. Godman, 95 Idaho 614,
617, 515 P.2d 561,564 (1973).
Defendants argue that the rules in Stanley v. Lenox Indus., Inc., and Farmer v. Int'!
Harvester Co., should not apply in this case because Plaintiff has not presented evidence of a defect
and causation. Memorandum in support of Defendants' Motion for Summary Judgment,
("Defendants' Memorandum").
Plaintiffs' expert, Bart McDonald, stated that "I know of no other rational explanation why
she received these burns other than these electrode pads were defective and that is my opinion to
a reasonable degree of medical probability." Aff. of Bart McDonald, Para. 15. Mr. McDonald
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stated in his deposition that "So what I did is I went back and from that same case of pads that we
had purchased from EMPI, saved out a portion of those just to have a representation of that batch
of pads. And, in actuality, one of the reasons that I had saved that was not only because of Linda's
problem that she had, but we had three - I believe three other patients in that same time period that
had similar types of burns, which were highly irregular from anything I've seen in my career."
Deposition of Bart McDonald, Pg. 17, L.16-25.
Defendants further argue that Mortensen v. Chevron Chem. Co., 107 Idaho 836 (1984),
stands to disallow Plaintiff from presenting evidence of a malfunction as circumstantial evidence
of a defective condition because it only applies where Plaintiff has excluded the possibilities of
other likely explanation. Defendants' Memorandum, Pg. 13.
Plaintiff is not required to show, through direct proof, or otherwise, that there are no other
likely causes; however, Plaintiff has obtained an expert, Bart McDonald, who has testified that
there could be no other causes. Because there are no other identifiable causes, Plaintiff is
allowed to demonstrate through circumstantial evidence and inference that the injuries were
caused by a defective electrode pad. Defendants have not identified, through competent
evidence, affidavit, or testimony, any other "reasonably likely causes," under Mortenson and
their argument fails. On a motion for summary judgment the Court liberally construes the record
in favor of the party opposing the motion and draws all reasonable inferences and conclusions in
that party's favor. Friel v. Boise City Hous. Auth., 126 Idaho 484, 485, 887 P.2d 29, 30 (1994).
Here, the Defendants have offered no competent evidence of any other causes for Plaintiffs
injuries and the Court must infer that Plaintiffs injuries were caused by the defective electrode
pads as stated by Bart McDonald. Aff. of Bart McDonald, Paras. 4-7, 9, 15. Mr·. McDonald also
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states in his deposition that electrode pads from the same lot, but applied to a different patient, by
a different therapist, using a different machine, following all recommended instructions, for the
same type of therapy that Plaintiff received, resulted in similar burns. Deposition of Bart
McDonald, Pgs. 20-23. Defendants have offered no competent evidence to refute any of Mr.
McDonalds' statements.
Here, there are no other probable causes of Plaintiff's injury outside the negligence of
Defendants. The electrode pads from lot number 501659 were more likely than not defective and
the cause of Plaintiff's injuries because these burns occurred in only four incidences, which all
used pads from the same lot number, out of approximately 280,800 to 296,400 applications using
the same methods. The other three incidences of burns occurred with electrode pads from the
same lot number. Under the doctrine of res ipsa loquitur, the inference must be made that
Plaintiff's injuries were more likely than not caused by the defective pads and could not be
caused without negligence on the part of Defendants. Defendants' arguments fail.

2. Bart McDonald satisfies Idaho Rule of Evidence 702 as an Expert Witness.
Idaho Rule of Evidence Rule 702 reads: "Testimony by Expert Witnesses: A witness who is
qualified as an expert by knowledge, skill, experience, training, or education may testify in the
form of an opinion or otherwise if the expert's scientific, technical, or other specialized
knowledge will help the trier of fact to understand the evidence or to determine a fact in issue."
I.R.E. 702. "To determine whether expert testimony is admissible, the district court must
consider two factors. First, to give expert opinion testimony, a witness must be qualified as
an expert on the matter at hand. Whether a witness is sufficiently qualified as an expert is a
matter largely within the discretion of the trial court." Sidwell v. William Prym, Inc., 112 Idaho
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76, 81, 730 P.2d 996, 1001 (1986), State v. Hopkins, 113 Idaho 679, 747 P.2d 88 (Ct. App.
1987), State v. Caliz-Bautista, 162 Idaho 833,835,405 P.3d 618,620 (Ct. App. 2017). The five
qualification areas are disjunctive, so that academic training is not always necessary, and
practical experience or special knowledge or training in a related field each might suffice. State

v. Hopkins, 113 Idaho 679, 747 P.2d 88 (Ct. App. 1987). This rule allows expert.testimony
where specialized knowledge will assist the trier of fact to understand the evidence or determine
a fact in issue and it does not require licensing in any particular discipline. Jones v. Jones, 117
Idaho 621, 790 P.2d 914 (1990).
Bart McDonald graduated from Brigham Young University in Provo, Utah with a Bachelor's
of Science in biology, zoology, in 1996 and from Emory School of Medicine, in Atlanta Georgia
with a Master's Degree in Physical Therapy in 2000. Aff. of Bart McDonald Pg. 5, L. 4-8. Mr.
McDonald has maintained his licensure as a physical therapist from 2000 to the present. Mr.
Mcdonald has obtained specialty training and accreditation in work-related injuries, work
prevention, ergonomic certifications, education in residency programs including
electromyography, nerve conduction studies, as well as musculoskeletal ultrasound and
sonography. Aff. of Bart McDonald Pg. 5, L. 11-19. Mr. McDonald has received training in the
use of and applying self-adhesive electrodes to a patient. Deposition of Bart McDonald, Pg. 18,
L. 10-14. Mr. McDonald's experience in applying these type of electrode pads and administering

this type of therapy includes application of the therapy an average of three-hundred times per
week over the course of eighteen to nineteen years, or applying this therapy approximately
280,800 to 296,400 times. Deposition of Bart McDonald, Pg. 34, L. 6-13. In all of those
applications of the same treatment, Mr. McDonald only observed the types of injuries received
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by Plaintiff from electrodes in the same lot number, with three other patients. Deposition of Bart
McDonald, Pgs. 17, L. 14-25, Pg. 18, L. 1-20, Pg. 19, L. 4-13. Mr. McDonald is clearly
qualified as an expert in physical therapy as well as the use and application of self-adhesive
electrode pads and the therapy which was administered to Plaintiff in this matter.
The Idaho Courts have found that expert witnesses need not hold a specialized certification in
order to testify to matters which they have expertise in, but may testify to matters related to their
field as well. In an action for bad faith denial of fire insurance proceeds, testimony by a criminal
investigator as to his opinion that the insured had started the fire was admissible since the
investigator carefully described the evidence upon which he relied when he stated his
opinion. Pacheco v. Safeco Ins. Co. ofAm., 116 Idaho 794, 780 P.2d 116 (1989), rehearing
denied, 117 Idaho 491, 788 P.2d 1314 (1989). A fire investigation expert was sufficiently
qualified to interpret the lightning strike data where the plaintiffs did not argue that the expert .
was not qualified as an expert in fire investigation, and prior to testifying in detail as to what the
data indicated to him, the expert explained that his training and experience in fire investigation
encompassed the interpretation of such data, and in addition, the expert testified that fire
investigators routinely relied upon such lightning detection data when attempting to determine a
fire's cause, and the trial court did not abuse its discretion in allowing the expert to testify to his
interpretation of such data, as the expert was trained to interpret it and qualified to base an
opinion on those interpretations. Lanham v. Idaho Power Co., 130 Idaho 486,943 P.2d 912
(1997).
In action alleging breach in agreement concerning sale of pl,aintiff's shares of stock of
corporation formed by plaintiff and defendant to defendant, upon motion for summary judgment,
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action of district court in refusing to consider affidavit of plaintiffs expert witness in challenging
the manner in which corporation was showing its profits and losses was improper because the
court, instead of determining the admissibility of evidence prepared by an expert witness by
examining foundational issues before ruling on summary judgment, used the term "foundation"
to criticize the facts considered and opinions held by the expert. This was nothing more than a
weighing of evidence and a determination of a witness's credibility, which is improper in a
motion for summary judgment. Hines v. Hines, 129 Idaho 847, 934 P.2d 20 (1997).
Bart McDonald's testimony as an expert witness must be allowed under I.RE. 702 because
he qualifies as an expert through his training, experience, and education. Mr. McDonald should
be allowed to testify that the electrode pads from lot number 501659 were more likely than not
defective and the cause of Plaintiffs injuries because he was able to observe that these bums
occurred in only four incidences, which all used pads from the same lot number, out of
approximately 280,800 to 296,400 applications using the same methods.
3. Conclusion.

Defendants have failed to meet their burden of proving that they are entitled to summary
judgment as a matter of law and that there are no triable of issues of fact, which a jury can
decide. Plaintiffs have a qualified expert who can testify to the cause of the injuries and that the
electrode pads were defective. Defendants have produced no competent evidence to refute that
testimony. Defendants' Motion for Summary Judgment must be denied.
DATED this 26 th day of September, 2019.
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Sep 13, 2019 05:08 PM To: 12085422711

Page 2/5 From: Superior Physical Therapy Fax: 2082330219

Allen H. Browning, ISB#3007
Steve Carpenter, ISB#9 I3~2
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, ID 83402
Telephone: (208) 542-2700
Facsimile: (208) 542--2711
Email: allen,bmwoing.la.w@pp11ril.com

AttorneysforPlalr,tiff
IN THE DISTRICT COURT OF THE SEVENTII JUDICIAL DISTRICT OF 11IE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVll,LE
f

LINDABLACK
CaseNo.:cv.. 1..on-1353

Plaintiff:,

'

vs.

.

AFFIDAVIT OF BART MCDONALD

DJO GLOBAL, INC., EMPI, DJO GLOBAL,
INC. dba BMPI. DJO, LLC., BLACKSTONE
CAPITAL PARTNERS VL.P.•

STATE OF IDAHO
COUNTY OF BONNEVlLLE

ss.

I. Bart McDonald, being first sworn. st.ate:
J.

I am a licensed physical therapist in the State of Idaho and hold a Master's degree in

physical therapy.
2.

I am sole owner at Superior Physical Therapy and work there as a full-time physical

therapist.
3.

I have administered electric stimulation therapy about three-hundred (300) times per week

for around nineteen (19) years, totaling around 296,400 administrations.

4.

In the previous nineteen years I have only seen three other patients with bums like Linda

Afficla.vlt of Bart McDonald
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Sep 13, 2019 05:08 PM To: 12085422711

Page 3/5 From: Superior Physical Therapy Fax: 2082330219

'
Black's and all three of those
patients' iajuries were caused by defective eJectrode pads from the

I

same lot nwnber.

S.

I have been trained in the proper use of these electrode pads.

6.

No pad from any other lot was defective.

7.

Three of the pads I used &om this lot were defective.

8.

I discpntinued use of pads from· this lot after Linda Black's injuries.

9.

It is my opinion within a reasonable degree of medical probamlity that Linda Black's

bums were more likely than not caused by defective pads, specifically EMPI Stimcare Carbon
CL Electrodes from Jot nwnber 501659.
10.

I treated Linda Black on or about Qecember 21, 2015.

11.

I used an EMPI Stimcare Carbon CL Electrode from lot number 501659 to administer

electric stimulation therapy to Linda Black.

12.

During the cow-se of the therapy, I noticed a white spot on the right side of Linda Black's

lower back, which [ suspected was an electrical bum.
I3.

Linda Black seemed unconcerned at the time of injury. but she returned two hours lateI to

Superior Physical Therapy where she was advised to seek medical attention.
14.

The machine used to administer the therapy was within normal working parameters and

was configured pn:,perly.
IS.

I know of no other rational explanation why she received these bums other than these
electrode pads were defective and that is my opinion to a reasonable degree of medical
probability.
!

Affidavit of Bart McDonald

Page 141

Sep 13, 2019 05:08 PM To: 12085422711

Page 4/5 From: Superior Physical Therapy Fax: 2082330219

DATED this ~ day of September. 2019.

ld ? ~
Bart McDonald

Subscribed and sworn to before me on t~s J...Qd ay of September, 2019.
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y
x:pires:
Residing at: daho Falls, Idaho

My Commlssfon Expires 3-4-2025

Resides In Pocatelfo

Affidavit of Bart McDonald
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 26 th day of September, 2019, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Joshua S. Evett, Esq.
jse(cµelamburke.com

[X] e-File
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Filed: 09/30/2019 11 :16:00
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Deputy Clerk - Jenkins, Andrea

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK,
Plaintiff,

Case No.: CV-2017-7353
ORDER TO CONTINUE JURY TRIAL

vs.
DJO GLOBAL INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJI, LLC; BLACKSTONE
CAPITAL PARTNERS V L.P.,
Defendants.

Upon reviewing the parties Stipulation to Continue, and good cause appearing;
IT IS HEREBY ORDERED that the trial be continued from October 29, 2019 at 9:00
a.m. to a date in conjunction with Court's calendar, as well as respective parties' calendars.
Signed: 9/18/2019 03:13 PM

Dated this _ _ day of September, 2019.

cf)1.c;;.
Hon. Joel E. T i ~

ORDER TO CONTINUE JURY TRIAL
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NOTICE OF ENTRY
I certify that on this day I served a true and correct copy of the foregoing document on the
following by the method of service indicated:

Joshua S. Evett
ELAM & BURKE, P.A.
P.O. Box 1539
Boise, Idaho 83701
Email: Jse@elamburke.com

Allen H. Browning
Browning Law
482 Constitution Way, Ste. 111
Idaho Falls, Idaho 83402
Facsimile: (208) 542-2711

~

✓

US MAIL
FAX (208) 384-5844
HAND DELIVERY
COURTHOUSE BOX
EMAIL/EFILE

US MAIL
FAX
HAND DELIVERY
COURTHOUSE BOX
✓ ICOURT/EFILE

Signed : 9/30/201911 :16 AM

Dated this ___ day of September, 2019.

Deputy Clerk
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Electronically Filed
10/4/2019 2:50 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Mary Griffith, Deputy Clerk

Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
ISB #5587
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,

Case No. CV-2017-7353

vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,

REPLY MEMORANDUM IN
SUPPORT OF DEFENDANTS'
MOTION FOR SUMMARY
JUDGMENT

Defendants.

Defendants DJO Global, Inc., EMPI, DJO Global, Inc. d/b/a EMPI, and DJO, LLC
("Collectively Defendants") submit this reply memorandum in support of their motion for
summary judgment.

I.
A.

ARGUMENT

The Court Should Enter Summary Judgment Because Black Has Not "Eliminated
Reasonable Secondary Causes" of her injuries.
Black has not responded to Defendants' argument that she cannot prove her case because

she has not excluded other "reasonable causes" of her injury. Doty v. Bishara, 123 Idaho 329,
332, 848 P.2d 387, 390 (1992).
REPLY MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT- I
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It is undisputed that her physical therapist, Bart McDonald, did not use a "moistened
interface (cloth or sponge)" between the carbon EMPI electrodes and "the patient to avoid skin
irritation and/or electrical burns" as required by the Rich-Mar Muscle Stimulator Manual.
(Affidavit of Joshua S. Evett in Support of Defendants' Motion for Summary Judgment ("Evett
Aff."), Exh. F, Rich-Mar Stimulator Manual, p. 16.)
This proscription was specific to carbon electrodes, and the manual provided that a
"moistened interface" "MUST" be utilized. (Id.)
Additionally, the manual also provided that "[w]hen using this device at current outputs
above 40mA, extra caution should be observed to avoid burns by using an adequate conductive
medium and by frequently using an alternative electrode placement." (Id., p. 18.)
It is undisputed that McDonald used a power setting of 50mA the day Black was burned,
the highest setting on the stimulator. It is undisputed he did not use an "adequate conductive
medium," rather, he applied the electrodes directly to the skin. Also, there is no evidence that he
moved the electrodes over the course of the days he administered the electrical stimulation.
Additionally, it is not disputed that skin irritation and burns are a known side effect of
electro-stimulation: P. 18 of the Rich-Mar manual notes "Adverse Reactions*** ** NOTE:
Skin irritation and burns beneath the electrodes have been reported with the use of muscle
stimulators." (Evett Aff., Exh. F.)
Black has not excluded McDonald's failure to follow the manual or the fact that bums are
known side affects as reasonable causes of her burn.

B.

Res lpsa Loquitur Does Not Apply.
Though Black has pled this as a negligence case, her burden of proof in proving a product

defect remains the same. Whether a cause of action is based upon negligence or strict liability, a
REPLY MEMORAND UM IN SUPPORT OF DEFENDAN TS' MOTION FOR SUMMARY
JUDGMENT -2
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plaintiff must make the showing required by Pucket v. Oakfabco, Inc., 231 Idaho 816,979 P.2d
1174, 1179 (1999), Farmer v. Internat'l Harvester Co., 97 Idaho 742,533 P.2d 1306 (1976)
(elements of prima facie case are the same regardless of negligence theory or strict liability
theory) and cases such as Doty, supra (requiring plaintiff to exclude reasonable secondary
causes of injury).
No Idaho case holds that a plaintiff can meet their burden of proof in a product liability
case under a res ipsa theory.
Even assuming a plaintiff could do so, the theory was not pled in this case.
Last, the theory does not apply.
The doctrine of res ipsa loquitur is a method of establishing negligence by means
of "inferences, rather than direct proof." Christensen v. Potratz, 100 Idaho 352,
355, 597 P.2d 595, 598 (1979). When applicable, it "creates an inference of the
breach of the duty imposed and replaces direct evidence with a permissive
inference of negligence." Id. (citations omitted). Two elements must exist before
res ipsa loquitur applies in a particular case: ( 1) "the agency or instrumentality
causing the injury must be under the exclusive control and management of the
defendant," and (2) "the circumstances must be such that common knowledge and
experience would justify the inference that the accident would not have happened
in the absence of negligence." Id. (citations omitted). Application of the doctrine
is "limited to those cases which are within the common knowledge and
experience of the average layperson." Kolin v. St. Luke's Reg'l Med. Ctr., 130
Idaho 323, 334, 940 P.2d 1142, 1153 (1997).
In addition to these two requirements, this Court has held that "[i]t is also
necessary that the cause of the injury point[s] to the defendant's negligence."
S.H. Kress & Co. v. Godman, 95 Idaho 614,617,515 P.2d 561,564 (1973)
(citations omitted). In other words, "[t]he mere happening of an accident does not
dispense with the requirement that the injured party must make some showing that
the defendant against whom relief is sought was in some manner negligent, where
there are other probable causes of the injury." Christensen, 100 Idaho at 355, 597
P.2d at 598. Therefore, to proceed under res ipsa loquitur, a plaintiff must
demonstrate that the instrumentality which caused his injury was under the
exclusive control and management of the defendant and that the circumstances
would permit an average layperson to infer, based upon common knowledge and
experience, that the plaintiff would not have suffered those injuries in the absence
of the defendant's negligence.
REPLY MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT-3

Page 148

Enriquez v. Idaho Power Co., 152 Idaho 562,566 (2012).

Here, the EMPI pads were not under the "exclusive control and management of the
defendant." The pads were in the physical therapy office and had already been used on Black
two or three times before the date she claims she was burned. Further, the issues in this case whether a medical device (carbon electrode pads) operated by a complex electro-stimulator was
defective - are not "within the common knowledge and experience of the average layperson."
Last, because there are "other probable causes of the injury" (as noted in section A,
supra), Black must show that Defendants were "in some manner negligent." Black has not

presented any facts of actual negligence by Defendants.
Accordingly, res ipsa does not apply here.

C.

McDonald Is Not Qualified To Opine That The EMPI Pads Were Defective.
It is undisputed that Bart McDonald has no skill, training, or experience in the design

and/or manufacture of electrical medical devices, such as the EMPI electrodes at issue in this
case. He is not an electrical engineer and he is not a medical device designer.
While he states in paragraph 5 of his affidavit that he is "trained in the proper use" of
"these electrode pads,'' and while there is no dispute that he has administered electro-stimulation
treatment thousands of times, this does not establish that he is qualified to testify as an expert
under I.R.E. 702 regarding carbon electrodes. It establishes that he has had training and that he
has administered electro-stimulation treatment thousands of times.
He is, however, no more qualified to opine that the electrodes were defective than a tire
installer with ten years of experience would be qualified to opine regarding whether a tire was
defective simply because it failed and thousands of other tires he installed had not.

REPLY MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY
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In Jerome Thr(ftway Drug, Inc. v. Winslow, 110 Idaho 6 5, 717 P.2d 1033, the Idaho
Supreme Court affrmed the trial court's decision to exclude a fire chief's testimony "in the area
of electricity.' Id., 110 Idaho at 619. The Court noted, "It was hown that Hosack bad no formal
training in electricity although he had practical experience and had attended numerous seminars
in fire-cause investigation. However, he was not a licensed electrician, was not qualified to
inspect wiring, had no knowledge about the metallurgy involved in electrical wiring and had
taken no courses in electricity." Id.
This is, at its heart, a case about a medical device (carbon electrode pads), electricity, and
the effect of electro-stimulation on the human body. These are topics well outside the ordinary
juror knowledge. While Mr. McDonald would certainly be qualified to testify regarding the
application of electro-stimulation therapy, he is not qualified to testify that the electrode were

. defective. He is as unqualified to testify regarding issue in tbi

pecialized ield a the fire chie

in Jerome Thriftway Drug. He has no experience or training in electricity, the effects of
electricity on the human body in the context of medical devices, or, apparently, on manuals such
as the Rich-Mar manual and the warnings contained therein.
For these reasons the Court should di regard his opinion , many of which are conclusory.
DATED this ~

day of October 2019.

ELAM & BURKE, P.A.

By:

Joshua S. Evett, Of the firm
Attorneys for Defendants
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CERTIFICATE OF SERVICE

.:IJt="

The undersigned, being sworn, ays that on the
day of October, 2019, he caused a
true and correct copy of the foregoing to be electronically filed with the Clerk of the Court,
which sent a Notice of Electronic Filing to the following persons:

Allen H. Browning
Steve Carpenter

allen.browning.law@gmail.com

Joshua S. Evett

4827-4544-9384, V. 1
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Electronically Filed
10/4/2019 2:50 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Mary Griffith, Deputy Clerk

Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.co m
ISB #5587
Attorneys for Defendants
INTHE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,
vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,

Case No. CV-2017-7353
SUPPLEMENTAL AFFIDAVIT OF
JOSHUA S. EVETT IN SUPPORT OF
DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

Defendants.

STATEOFIDAH O )
) ss.
County of Ada
)
JOSHUA S. EVETT, first being duly sworn on oath, deposes and says:
1.

I am at least eighteen (18) years of age and am competent to testify regarding the

matters set forth herein.
2.

I am the attorney of record for the Defendants in the above entitled matter, and I

make this affidavit based upon my own personal knowledge.

SUPPLEMENTA L AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - I
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3.

Attached hereto is the actual Exhibit G to my original affidavit. The document in

the current affidavit is not the correct exhibit.
4.

The correct Exhibit G, now attached, is the incident report submitted by Bart

McDonald, dated January 8, 2018.
5.

I assume this correction is not an issue because plaintiff has submitted to the court

the entirety of Mr. McDonald's deposition transcript, which includes as an exhibit this incident
report.
6.

I just noticed this mistake today in preparing the reply and apologize for any

inconvenience.
FURTHER YOUR AFFIANT SAITH NAUGHT.
DATED this ~

day of October, 2019.

Joshua S. Evett
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CERTIFICATE OF SERVICE
The undersigned, being sworn, says that on the ~ day of October, 2019, he caused a
true and correct copy of the foregoing to be electronically filed with the Clerk of the Court,
which sent a Notice of Electronic Filing to the following persons:

Allen H. Browning
Steve Carpenter

4837-8052-8297, V. 1

all en. browning@gmail.com

Joshua S. Evett

SUPPLEMEN TAL AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF
DEFENDAN TS' MOTION FOR SUMMARY JUDGMENT - 3
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Filed: October 10, 2019 at 9:56 AM
Seventh Judicial District, Bonneville County
By: Andrea Jenkins Deputy Clerk

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
Linda Kaye Black
vs.
DJO Global, INC, EMPI , DJO Global INC dba
EMPI , Blackstone Capital Partners V.L.P

Case No. CV-2017-7353

JUDGE: Tingey, Joel E.

DATE: October 10, 2019

CLERK: Andrea Jenkins

LOCATION: Courtroom 3

HEARING TYPE: Motion for Summary Judgment

COURT REPORTER: Jack Fuller

Court Minutes

INTERPRETER:

Parties Present:
Black, Linda Kaye
Blackstone Capital
Partners V.L.P
Browning, Allen Harry
DJO Global INC dba
EMPI
DJO Global, INC
EMPI
Evett, Joshua S.
UNKNOWNPAYOR

Plaintiff
Defendant
Attorney of
Record
Defendant
Defendant
Defendant
Attorney of
Record
Other Party

Parties:

Linda Kaye Black

Attorney:

Allen Harry Browning

DJO Global, INC; EMPI ;
DJO Global INC dba EMPI ;
Blackstone Capital Partners
V.L.P

Attorney:

Joshua S. Evett;;

Hearing Start Time: 8:30 AM
Journal Entries:
- Mr. Evett presented argument in support of the defendant's motion for summary judgment.
The Court addressed counsel.
Mr. Evett provided a response to the Court.
Mr. Browning presented argument in opposition to the motion.
Mr. Evett addressed the Court with rebuttal argument.
The Court addressed counsel, and took the matter under advisement.

COURT MINUTES

1
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Electronically Filed
10/11/2019 11 :14 AM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Angelica Linares, Deputy Clerk

Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
ISB #5587
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK
Plaintiff,
vs.
DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJO, LLC; BLACKSTONE
CAPITAL PARTNERS V, L.P.,

Case No. CV-2017-7353
SECOND SUPPLEMENTAL
AFFIDAVIT OF JOSHUA S. EVETT
IN SUPPORT OF DEFENDANTS'
MOTION FOR SUMMARY
JUDGMENT

Defendants.

STATEOFIDAHO )
) ss.
)
County of Ada
JOSHUA S. EVETT, first being duly sworn on oath, deposes and says:
1.

I am at least eighteen (18) years of age and am competent to testify regarding the

matters set forth herein.
2.

I am the attorney of record for the Defendants in the above entitled matter, and I

make this affidavit based upon my own personal knowledge.

SECOND SUPPLEMENTAL AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 1
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3.

Attached hereto are the missing pages to Exhibit F to my original affidavit (pages

17-20).
FURTHER YOUR AFFIANT SAITH NAUGHT.
DATED this

.!Uk:. day of October, 2019.
Joshua S. Evett

Subscribed and sworn to before me this

JL day of October, 20

Notary Public for Idaho
0_l/_l_0/_2_0_24_ _ __
My Commission Expires: __

CERTIFICATE OF SERVICE
The undersigned, being sworn, says that on the ~
y of October, 2019, he caused a
true and correct copy of the foregoing to be electronically filed with the Clerk of the Court,
which sent a Notice of Electronic Filing to the following persons:

Allen H. Browning
Steve Carpenter

allen.browning@gmail.com

Joshua S. Evett
4850-4567-1081,

V.

1

SECOND SUPPLEMENTAL AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT- 2
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Patient Electrode Connection
Plug shielded ends of l~ad cord into tJte oQtput jacks on the device
(red end into red jack and white end into white jack for each channel)
Insert pin end of lead firmly ihto the electrode
MAKE SURE THERE IS NO BARE METAL SHOWING
BlnWEEN PATIENT ELECTRODE and PIN
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Rich-Mar Muscle Stimulator

Indications for Treatment

Precautions
Precautions should be taken when using a Rich-Mar muscle
stimulator in the presence of one or more ofthe following
conditions:
1) When there is a tendency to hemorrhage following
acute trauma or fracture.
2) Following recent surgical procedures when muscle
contrac3) tions may disrupt the healing process.
4) Over the menstruating uterus.
5) When sensory damage is present by a loss of normal
skin sensation.
6) When using this device at current outputs above
40mA, extra caution should be observed to avoid
bums by using an adequate conductive medium and
by frequently using an alternate electrode placement.
7) Isolated cases of skin irritation may occur at the site
of electrode placement following long-term
application.

Contraindications and Warnings for Quadpolar IFC, PreMod IFC, Hi-Volt (Monophasic), & Russian Waveforms
WARNING - Federal law restricts this device to sale by or on
the order of a physician or any other practitioner licensed by
the law of the state in which said person practices.
Contraindications
This device should not be used in the following areas:
1) On persons wearing a cardiac pacemaker.
2) On persons who have known or suspected malignant
lesions. This includes cancer patients.
3) Over the cartoid sinus area. 4) Trancerebrally. 5) Over the
pregnant uterus.
Warnings
1) The long-term effects of chronic electrical
stimulation are unknown.
2) Adequate precautions should be taken when
stimulation is used on persons with suspected heart
problems.
3) Adequate precautions should be taken when
stimulation is used on persons with suspected or
diagnosed epilepsy.
4) Severe spasm of the laryngeal and pharangeal
muscles may
5) occur when the electrodes are positioned over the
neck or mouth. The contractions may be strong
enough to close the
6) airway or cause difficulty in breathing.
7) Electrical stimulation should not be used in
electrically sensitive areas.
8) Electrical muscle stimulation (EMS) should not be
used over swollen, infected, or inflamed areas of skin
eruptions (e.g., phlebitis, thrombo phlebitis, varicose
veins).
9) Caution should be used in the transthoracic
application of electrical muscle stimulation (EMS) in
that the introduction of
I 0) electrical current into the heart may cause arrythmias.
11) Electrical muscle stimulation (EMS) devices should
be kept out of the reach of children.
12) Safety has not been established for use of electrical
stimulation during pregnancy.
13) This device should be used only under the continued
supervision of a physician.
14) Transcutaneous Electrical Nerve Stimulation (TENS)
is a symptomatic treatment and as such suppresses
the sensation of pain, which would otherwise serve as
a protective mechanism.

Adverse Reactions
Adverse reactions to electrical stimulation are usually limited
to sensations of discomfort. Excessive stimulation can cause
muscle spasms as well as soreness such as can be expected
with excessive natural exercise. In all cases, treatment should
not exceed the patient's comfortable tolerance to the
stimulation level.
NOTE: Skin irritation and bums beneath the electrodes have
been reported with the use of muscle stimulators

Contraindications and Warnings for Microamperage
Pulsed Current Waveform/ Microcurrent
Contraindications
This device should not be used in the following areas:
I) On persons wearing a cardiac pacemaker.
2) On persons who have known or suspected malignant
lesions. This includes cancer patients.
3) Over the cartoid sinus area.
4) Trancerebrally.
5) Over the pregnant uterus.
6) Whenever pain syndromes are undiagnosed, until
etiology has been established.
Warnings
1) This device is not effective for pain of the central
origin (this includes headaches).
2) The long-term effects of chronic electrical
stimulation are unknown.
3) Safety has not been established for the use of
Microcurrent during pregnancy.
4) Adequate precautions should be taken in the cases of
persons with suspected or diagnosed seizures or heart
problems.
5) This device is to be used as asymptomatic treatment
for pain and has no curative value.
6) Patients should be cautioned and their activities
regulated if pain is suppressed that would otherwise
serve as a protective mechanism.
7) Electronic monitoring equipment (such as ECG
monitors and ECG alarms) may not operate properly
when the stimulation is on.
18
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8)
9)

This device should be used only under the continued
supervision of a physician.
The user MUST keep the device out of the reach of
children.

Quadpolar lnterferential (four pads)
Electrical stimulation at higher frequencies (5000Hz)
penetrates the skin easily (due to capacitive effects of the skin)
but has little therapeutic effect. Lower frequencies (0-200) are
therapeutic, yet produce irritation or even pain if applied
directly.
Interferential current utilizes two high frequencies to pass
through the skin barrier and then mixes the two frequencies to
produce a low frequency within the tissues.
Quadpolar mode is named such because two channels totaling
four (quad) electrodes work in conjunction to provide
treatment of one site. The Winner stimulators can provide
Quadpolar Interferential by producing two separate sine wave
outputs. By crossing these electrodes, the two sine waves mix
and produce a "beat" frequency within the tissue. This beat is
the difference in the two sine wave outputs.

Precautions
1) Isolated cases of skin rash may occur at the site of
electrode placement, following long-term application.
The irritation can usually be reduced by use of an
alternate electrode placement and/or an alternative
conductive medium.
2) Effectiveness of this treatment is dependent upon
patient selection.
Adverse Reactions
Skin irritation and bums beneath the electrodes have been
reported with the use of transcutaneous nerve stimulators.
NOTE: Both contraindications for ultrasound and stimulation
should be observed when using the device in combination.
Waveforms
The Winner units represent the most sophisticated electrical
waveform generation ever developed in electrotherapy. The
waveforms are software generated by an extremely sophisticated computer that resides in each Winner unit.

The Winner stimulators produce 5000Hz sine waves from
channel one and produce between 5000 and 5200Hz sine
waves and channel two. Channels one and two operate in
concert to treat one site. The user may select a fixed "beat" or
pulse rate between zero and 200. The user may also select a
scan setting which scans between a low "beat" and a high
"beat" setting.

Each waveform has particular characteristics that are
particularly well suited to a physiological response. Classic, or
Quadpolar lnterferential, is the most conventionally thought to
provide the smoothest "feeling" current available for sensory
stimulation. Hi-Volt (Monophasic) current provides a net
charge effect, when needed, provides low current density
stimulation, and historically has been used when an ultrasound
combination is utilized. The Russian waveform is thought to
be the best waveform for motor contraction. Microcurrent
provides subsensory stimulation.

Quadpolar lnterferential Parameters:
► Carrier Frequency: 5000Hz
►
Beat Frequency Fixed: 0-200Hz
►
Beat Frequency Scan Low: 0Hz to 200Hz
►
Beat Frequency Scan High: 0Hz to 200Hz
► Vector Options: On or Off
► Alternating Rate:* Not Available
► Surge Rates:* On: Not Available, Off: Not Available
►
Ramp On: Fixed 3 Seconds
►
Ramp Off: Fixed 1 Second

Within each waveform, a particular pulse rate or "beat'
frequency can be chosen. Low pulse rates (0-10) are thought
to be the best for indications involving chronic problems,
while higher pulse rates (80-200) are thought to be best for
indications involving acute problems. A pulse rate of 50Hz is
thought to provide the best motor stimulation (contraction)
without rapid fatigue.
Broad base protocol conventions exist for all electrical
stimulation as described above, but within each waveform,
certain parameters are the key to eliciting a particular
response.

Quadpolar lnterferential The Total Output Current= 50mA
rms. The meter shown on the display of the Winner units is
listed as rms current. To convert rms to peak current, multiply
rms by 1.414. Examples are given below.

The Winner units have been programmed to have the most
common treatment options as factory waveform default
settings. However, the Winner units are designed to provide
the most sophisticated and customized treatments imaginable.

Meter Reading (rms)
Milliamps (ma)

5
10
15
20
25
30
35
40
45
50

Helpful Hint: Ifyou desirefurtl,er information regarding
waveform descriptions, recommended reading to supplement
tl,is section is ELECTROTHERAPEUTIC TERMINOLOGY
in PJ,ysical T/1erapy, publisl,ed by tl,e American P/1ysical
T/1erapy Association. For more information, contact tl,e
APTA, 1111 Nort/1 Fairfax Street, Alexandria, JIA 223141488.

Peak Current Conversion
7.1
14. l
21.3
28.2
35.4
42.4
49.5
56.6
63.6
70.7
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Pre-Mod IFC lnterferential
Pre-Mod IFC lnterferential operates with a carrier frequency
but it is premodulated within the Winner stimulators. This
enables a single channel (two-electrode) system to be used.
Pre-Mod IFC Interferential can select a pulse rate or a "beat"
frequency between five and 200Hz.

Hi-Volt (Monophasic) Parameters:
►
Carrier Frequency: Not Applicable
►
Pulse Rate: 2-200Hz Fixed
► Scan Low: 2Hz to 200Hz
► Scan High: 2Hz to 200Hz
►
Phase Duration: 50uS
► Interphase Interval:' 100uS
►
Surge and Co-Cont rates: 515, 5110, 10/10, 10/20,
I0/30, l 0/50 "on/off' Seconds
►
Alternating Rate: 5/5 and l 0/ IO "on/off' Seconds
►
Ramp On: Fixed 3 Seconds
►
Ramp Off: Fixed I Second

biJiWie.U

[~l
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Micro Current
Micro current is a pulsed waveform that produces 50mS
phases from 1-1000 pulses-per-second. The phases alternate
from positive to negative every 2. 7 seconds. The amplitude is
adjustable from zero to l 000mA.

Pre-Mod IFC Interferential Parameters:
► Carrier Frequency: 5000Hz
►
Beat Frequency Fixed: 2-200Hz
►
Beat Frequency Scan Low: 2Hz to 200Hz
►
Beat Frequency Scan High: 2Hz to 200Hz
►
Vector Options: On or Off
►
Surge and Co-Cont rates: 5/5, 5/10, I0/10, I 0/20,
I 0/30, I 0/50 "on/off' Seconds
►
Alternating Rate: 5/5 and I 0/ IO "on/off' Seconds
►
Ramp On: Fixed 3 Seconds
►
Ramp Off: Fixed I Second

f·••

ii

Microcurrent Parameters:
► Carrier Frequency: Not Applicable
►
Pulse Rate: Fixed .3-1 000Hz
► Phase Duration: 50mS
►
lnterphase Interval: Dependent upon pulse rate
►
Positive/Negative Interval: 2.7 seconds
► Alternating Rate: Not Applicable
► Surge Rates: Not Applicable
► Ramp On: Not Applicable
►
Ramp Off: Not Applicable

Pre-Mod IFC lnterferential
The Total Output Current= 50mA nns. The meter shown on
the disply of the Winner units is listed as rms current. To
convert rms to peak current, multiply rms by 2.34
(1.414/.707). Examples are given below:
Meter Reading (rms)
Milliamps (ma)

Peak Current Conversion
11.7
23.4
35.l
46.8
58.7
70.1

5
10
15
20
25
30

Russian
Total Output Current = 50 mA nns. Russian is a 2500Hz
timemodulated waveform having a sinusoidal frequency that is
burst modulated at 50% duty. Russian is available in normal,
surge, co-contraction and alternating modes.

Hi-Volt (Monophasic)
The Winner stimulators also have the capability to produce a
Hi-Volt Symmetric Square-Wave Monophasic stimulation
having two equal positive phases per pulse. This results in a
net charge effect. The polarity ofmonophasic will be positive
for the red pin for each channel and negative for the white pin.
Total Output Current for the Hi-Volt= 200 mA.

-·-

II

TDS 220. 508·53 PM 1001120011

Russian Parameters:
►
Carrier Frequency: 2500Hz
►
Beat Frequency: Fixed 5-200Hz
►
Pulse Rate: 5-200Hz Fixed
►
Surge and Co-Cont rates: 5/5, 5/10, 10/10, 10/20,
l 0/30, I 0/50 "on/off' Seconds
► Alternating Rate: 5/5 and }0/10 "on/off' Seconds
►
Vector Options: Not Available
►
Ramp On: Fixed 3 seconds
►
Ramp Off: Fixed I seconds

I

iI

.........

II

T0&220·51)."8PII 11'.1121r.lOQI
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK,
Case No. CV-2017-7353
Plaintiff
V.

MEMORAMDUM DECISION
AND ORDER

DJO GLOBAL, INC, and EMPI;
Defendants,

This matter is before the Court on the Defendants' ("DJO") motion for summary
judgment.

I. FACTS
On or about December 21, 2015, Linda Black (Black) was getting electrode
therapy with carbon electrode pads at Superior Physical Therapy. Black had received this
same electrode therapy, using the same electrode pads each time, on December 14, 16,
and 17 in the week leading up to December 21, 2015. On December 21, 2015, while
conducting the electrode therapy using the Rich Mar Winner EVO CM4 Series Muscle
Stimulator, Bart McDonald (McDonald), Black's physical therapist, noticed a white spot
on Black's skin that appeared to be an electrical burn. Black confirmed she had no
preexisting skin conditions, seemed unconcerned about the spot, and McDonald
continued the treatment.
Two hours later, the burn on Black's skin was red and inflamed and when Black
went to see a doctor she learned that she had suffered a second degree burn. Black then
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brought this claim against DJO which manufactures and sells the electrodes McDonald
used on Black, alleging that the electrode pads were defective and the cause of her bum.
II. STANDARD OF REVIEW

Summary Judgment is proper if the pleadings, depositions, admissions on file, and
affidavits show "that there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law." Idaho Rules of Civil Procedure 56(a). Disputed
facts and all reasonable inferences are to be construed in favor of the nonmoving party.

Castorena v. Gen. Elec., 149 Idaho 609,613,238 P.3d 209,213 (2010).
The movant has the burden of showing that no genuine issues of material fact exist.

Stoddart v. Pocatello Sek Dist. No. 25, 149 Idaho 679, 683, 239 P .3d 784, 788 (2010). The
burden may be met by establishing the absence of evidence on an element that the
nonmoving party will be required to prove at trial. Dunnick v. Elder, 126 Idaho 308, 311,
882 P .2d 475,478 (Ct. App. 1994). Such an absence of evidence may be established either
by an affirmative showing with the moving party's own evidence or by a review of all the
nonmoving party's evidence and the contention that such proof of an element is lacking.

Heath v. Honker's Mini-Mart, Inc., 134 Idaho 711, 712, 8 P.3d 1254, 1255 (Ct. App. 2000).
In instances where both parties seek summary judgment, such does not
necessarily mean that there are no genuine issues of material fact. Moss v. Mid-Am. Fire

& Marine Ins. Co., 103 Idaho 298,302,647 P.2d 754, 758 (1982). Still, when crossmotions have been filed and the action will be tried before the court without a jury, the
court may, in ruling on the motions for summary judgment, draw probable inferences
arising from the undisputed evidentiary facts. Riverside Dev. Co. v. Ritchie, I 03 Idaho
515,519,650 P.2d 657,661 (1982); Drew v. Sorensen, 133 Idaho 534,537, 989 P.2d

MEMORANDUM DECISION AND ORDER

2
Page 164

276,279 (1999). Drawing probable inferences under such circumstances is permissible
since the court, as the trier of fact, would be responsible for resolving conflicting
inferences at trial. Ritchie, 103 Idaho at 519,650 P.2d at 661. Conflicting evidentiary
facts, however, must still be viewed in favor of the nonmoving party. Banner Life Ins.
Co. v. Mark Wallace Dixson !"evocable Tr., 147 Idaho 117, 123-24, 206 P.3d 481, 487-

88 (2009).

III. ANALYSIS
A. Testimony of Bart McDonald
Plaintiff has challenged the testimony of Bart McDonald as being without
foundation. As previously, indicated, McDonald was the physical therapist providing
treatment to Black at the time in question.

Specifically, Defendant challenges the

conclusions of McDonald that the electrode pads were defective.
There is nothing in the record which identifies McDonald as having any expertise
in the design and manufacturing of electrodes. While McDonald may clearly testify
regarding his actions and observations at the time in question as well as his prior
experience, he is not qualified to make the conclusion that the electrodes in this matter were
defective, with one possible exception.
It should be noted that McDonald is likely qualified to visually inspect an electrode
to see whether there is a loose wire or some other abnormality. McDonald has the
experience to note when an electrode visually appears abnormal. However, McDonald's
visual inspection revealed a normal looking electrode.

Beyond a visual inspection,

McDonald does not have the expertise or qualifications to proffer admissible testimony to
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the effect that the electrodes were defective. As such, the conclusion by McDonald that
the electrodes were defective is inadmissible and will not be considered by the Court.
B. Res lpsa Loguitur
Black argues that under the doctrine of res ipsa loquitur, summary judgment
should be denied. As noted by DJO, Black has not pied a claim under res ipsa loquitur.
However, even if such a claim was pled, the theory would not apply to this particular
case. Res ipsa loquitur is a theory used to establish negligence using inference rather than
direct proof.
Therefore, to proceed under res ipsa loquitur, a plaintiff must demonstrate
that the instrumentality which caused his injury was under the exclusive
control and management of the defendant and that the circumstances
would permit an average layperson to infer, based upon common
knowledge and experience, that the plaintiff would not have suffered those
injuries in the absence of the defendant's negligence.

Enriquez v. Idaho Power Co., 152 Idaho 562,566 (2012).
In this case, Black has not established, and cannot establish, exclusive control. It
is an undisputed fact that the electrode pads were under McDonald's control at the time
of the alleged injury. In reviewing the literature and manuals relating to the subject
therapy, electrical burns are a risk such that a burn may not necessarily be attributable to
negligence. Indeed, common sense would suggest that the use of an electrical current on
human skin could result in a burn. In any event, that lack of exclusive control on the part
ofDJO precludes the application of res ipsa loquitur.
C. Black's Prima Facie Case.
In order for Black to establish her prima facie case, she must show not only that
the carbon electrodes in question were defective and unreasonably dangerous, but she
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must also show that there is a lack of evidence of abnormal use or any reasonable
secondary causes that would eliminate other liability.
Under Farmer, "[a] prima facie case may be proved by direct or
circumstantial evidence of a malfunction of the product and the absence of
evidence of abnormal use and the absence of evidence of reasonable
secondary causes which would eliminate liability of the defendant." 97 Idaho
at 747, 553 P.2d at 1311. In this case, Mortensen did not show "the absence of
evidence of reasonable secondary causes." There were several other possible
secondary causes.

Mortensen v. Chevron Chem. Co., 107 Idaho 836, 839-40, 693 P.2d 1038, 1041-42
(1984). See also Corbridge v. Clark Equip. Co., 112 Idaho 85, 730 P.2d 1005 (1986).
Black cannot carry her burden of proof by ''merely proving the fact of the
occurrence of an accident." Farmer v. Int'/ Harvester Co., 553 P.2d 1306, 1313 (Idaho
1976). The record before the Court supports a reasonable finding that there was a
secondary cause that could have caused Black's injury.
First, it is undisputed that Black received electrotherapy treatment from
McDonald three separate times on three separate days leading up to December 21, 2015.

(Evett Affidavit, Exhibits A-C, Black Medical Records). Black came in for treatment on
December 14, 16, and 17 and McDonald used the same carbon electrode pads on Black
on December 21 that he used on at least two of those previous days. (Evett Affidavit,
Exhibit E, McDonald Depo, pg. 80, 11. 3-17). Black showed no ill effects from those first
three days of therapy (Evett Affidavit, Exhibits A-C, Black Medical Records) when the
same electrode pads were use, which is evidence that cuts against the idea that it was the
electrode pads themselves that were defective rather than the use of the electrode pads.
Again, McDonald stated that he had looked over the electrode pads prior to application
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and he could not find any visible defects. (Evett Affidavit, Exhibit E, McDonald Depo,
pg. 81, 11. 19-23).
Second, the record heavily supports, and Black has not made any effort to rebut or
disprove, that McDonald applied the carbon electrode pads directly to Black's skin during
her therapy. McDonald stated that on December 21, he observed the skin, looking for any
obstruction or impediments that would interfere with the pads and that he fowid that the
skin was clean and ready for treatment. He then "applied the pads to the appropriate areas,
low back and hips at this point." (Evett Affidavit, Exhibit E, McDonald Depo, pg. 29, 11.
15-20). The record also indicates that McDonald set the muscle stimulator to an intensity
of 50mA. (Evett Affidavit, Exhibit E, McDonald Depo, pg. 59-61 ).
However, the Rich Mar muscle stimulator manual gives an explicit caution when it
discusses using carbon electrode pads, like those used on Black. The manual states,
"CAUTION: When using carbon electrodes with any Rich-Mar stimulator, a moistened
interface (cloth or sponge) MUST be utilized between these electrodes and the patient to
avoid skin irritation and/or electrical burns." (Evett Affidavit, Exhibit F, Rich Mar Muscle
Stimulator Manual, pg. 16). Additionally, the manual states, "When using this device at
current outputs above 40mA, extra caution should be observed to avoid burns by using an
adequate conductive medium and by frequently using an alternate electrode placement."

(Second Supplemental Affidavit ofJoshua S. Evett, Exhibit F, pg. 18).
The record reflects that McDonald was not acting in compliance with the warnings
and instructions given in the manual. The fact that McDonald had the machine set to 50mA
meant that he was using an intensity that required extra caution and an adequate conductive
medium, which he did not have. The fact that he was using carbon electrode pads meant
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that he needed a moistened interface between Black's skin and the pads, which he did not
have. Either of those omissions could have led to the electrical bums Black experienced on
December 21, 2015.
Here, there is evidence of not only abnormal use of the electrode pads but also a
reasonable possibility of a secondary cause. As such, Black has not presented a prima facie
case and DJO is entitled to summary judgment.
IV. CONCLUSION
DJO's motion for summary judgment is granted.

Black's complaint will be

dismissed.
IT IS SO ORDERED.
DATED this

_fl_ day of October, 2019.

J~~~P)
DISTRICT JUDGE
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CERTIFICATE OF SERVICE

..tf_

I hereby certify that on this
day of October, 2019, I did send a true and correct
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon; by causing the same to be placed in the respective courthouse mailbox;
by email, or facsimile, or by causing the same to be hand-delivered.
Allen H. Browning
Allen.browning.law@gmail.com
Joshua S. Evett
jse@elamburke.com

Clerk of the District Court
Bonneville County, Idaho

~~putyC~
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK,
Case No. CV-2017-7353
Plaintiff
V.

JUDGMENT
DJO GLOBAL, INC, and EMPI;
Defendants,

Judgment is entered as follows:
Plaintifrs complaint is dismissed with prejudice.
DATED this

JUDMENT

_rJ.._ day of October, 2019.
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CERTIFICATE OF SERVICE
I hereby certify that on t h i s ~ day of October, 2019, I did send a true and correct
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon; by causing the same to be placed in the respective courthouse mailbox;
by email, or facsimile, or by causing the same to be hand-delivered.
Allen H. Browning
Allen.browning.law@gmail.com
Joshua S. Evett
jse@elamburke.com

Clerk of the District Court

~ty,ldaho
By

Deputyerk"

JUDMENT
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Electronically Filed
10/31/2019 5:23 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Melissa Huston, Deputy Clerk

Allen H. Browning, ISB#3007
Steve Carpenter, ISB#9132
David L. Brown, ISB#7430
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, ID 83402
Telephone: (208) 542-2700
Facsimile: (208) 542-2711

Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

LINDA BLACK,
Plaintiff,
vs.

Case No.: CV-2017-7353

PLAINTIFF'S MOTION TO
RECONSIDER

DJO GLOBAL, INCL; EMPI; DJO
GLOBAL, INC. dba EMPI, DJI, LLC;
BLACKSTONE CAPITAL PARTNERS V
L.P.,
Defendants.

COMES NOW Plaintiff, Linda Black, by and through her attorney of record, Allen H. Browning,
and moves the court to reconsider the following decision:
1. Judgment entered on October 17, 2019; and

2. Memorandum Decision and Order entered on October 17, 2019.
This motion is based upon the Plaintiffs Memorandum in Support of Motion for
Reconsideration filed herewith, as well as the Court record and file to date. Oral argument is
requested.
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Wherefore, Plaintiff prays the Court to reconsider the above stated decisions.

DATED this

31 day of October, 2019.

BROWNING LAW

Allen H. Browning
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

31

I hereby certify that on the
day of October, 2019, a true and correct copy of the
foregoing document was delivered to the following attorney of record by placing same in the
U.S. mail in a postage-paid envelope, hand delivery, or facsimile.
Joshua S. Evett
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
P.O. Box 1539
Boise, ID 83701
Email: j se@elamburke.com

YJ

US MAIL
FAX
HAND DELIVERY
COURTHOUSE BOX
EMAIL
!COURT EFILE

Legal Assistant
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Electronically Filed
10/31/2019 5:23 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Melissa Huston, Deputy Clerk

Allen H. Browning ISB#3007
Steve Carpenter ISB#9132
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, Idaho 83402
Telephone: (208) 542-2700
Facsimile: (208) 542-2711
Email: all en.browning.law@gmail.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK,
Plaintiff,

Case No.: CV-2017-7353

vs.

PLAINTIFF'S MEMORANDUM IN
SUPPORT OF MOTION FOR
RECONSIDERATION

DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, DJI, LLC; BLACKSTONE
CAPITAL PARTNERS V L.P,
Defendants.

COMES NOW, the above-named Plaintiff, LINDA BLACK, by and through her attorney,
Allen Browning of Browning Law, and enters this Memorandum in Support of Motion to Reconsider.

INTRODUCTION
This is a Personal Injury Case filed in the Seventh Judicial District of Idaho, County of
Bonneville. Plaintiff, Linda Black, has alleged that she sustained injuries after a defective
electro-therapy pad caused severe and unusual bums. Defendants filed a motion for summary
judgment on the grounds that Plaintiff could not prove her prima facie case at the summary
judgment stage and that Bart McDonald was not qualified to testify as an expert as to whether or
MEMORANDUM IN SUPPORT OF MOTION TO RECONSIDER
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not the electro-therapy pads were defective. This Court granted Defendants' motion and Plaintiff
has filed this motion to reconsider the Court's Order.
FACTS

1. On or about December 21, 2015, Plaintiff received therapy at Superior Physical Therapy.
2. Her therapy involved the use of electro-therapy pads manufactured and sold by
Defendants.
3. Bart McDonald administered the therapy. Aff. of Bart McDonald Para. 10.
4. During the course of the therapy, Bart McDonald noticed a white spot on the right side of
Plaintiffs lower back, which he suspected was an electrical bum. Aff. of Bart McDonald
Para. 12.
5. Plaintiff was unconcerned at the time of injury, but two hours later the bum became red
and inflamed, causing her to return to Superior Physical Therapy where she was advised
to seek medical attention. Aff. of Bart McDonald Para. 12-13.
6. The defective pad was assigned a lot number and pads from the same lot number showed
the same defects when used. Aff. of Bart McDonald Para. 7-9.
7. The incident pad was thrown in the garbage by accident at Bart McDonald's office.
Deposition of Bart McDonald, Pg. 17, L. 8-10.
8. Bart McDonald administered the therapy in a proper manner, following the
manufacturer's instructions.
9. Bart McDonald stated in his affidavit that he knows of no other rational explanation why
Linda Black received burns other than these electrode pads were defective and that is his
opinion to a reasonable degree of medical probability. Aff. of Bart McDonald Para. 15.
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ARGUMENT
1. The Court Applied the Incorrect Standards at Summary Judgment.
In a motion for summary judgment, the moving party bears the burden of proving the
absence of a material fact. Sadidv. Idaho State University, 151 Idaho 932,938,265 P.3d 1144,
1150 (2011). "When considering whether the evidence in the record shows that there is no
genuine issue of material fact, the trial court must liberally construe the facts, and draw all
reasonable inferences, in favor of the nonmoving party." Liberty Bankers Life Ins. Co. v.
Witherspoon, Kelley, Davenport & Toole, P.S., 159 Idaho 679,685,365 P.3d 1033, 1040 (2016).

If the moving party has satisfied its burden, the non-moving party must then come forward with
sufficient admissible evidence identifying specific facts that demonstrate the existence of a
genuine issue for trial. Wattenbarger v. A.G. Edwards & Sons, Inc., 150 Idaho 308,317,246
P.3d 961, 970 (2010). "[a]ll reasonable inferences that can be drawn from the record are to be
drawn in favor of the nonmoving party, and disputed facts are liberally construed in the
nonmoving party's favor." Marek v. Hecla, Ltd, 161 Idaho 211,214,384 P.3d 975,978
(2016) (citing Mackay v. Four Rivers Packing Co., 145 Idaho 408, 410, 179 P.3d 1064, 1066
(2008)). "All doubts are to be resolved against the moving party." Callies v. O'Neal, 147 Idaho
841,846,216 P.3d 130, 135 (2009) (citing Collordv. Cooley, 92 Idaho 789,795,451 P.2d 535,
541 (1969)). "Conflicting evidentiary facts, however,[sic] must still be viewed in favor of the
nonmoving party." Banner Life Ins. Co. v. Mark Wallace Dixson Irrevocable Tr., 147 Idaho 117,
123-24, 206 P .3d 481, 487-88 (2009). "The burden of proving the absence of material facts is
upon the moving party. Once the moving party establishes the absence of a genuine issue, the
burden shifts to the nonmoving party to show that a genuine issue of material fact on the
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challenged element of the claim does exist. Venable v. Internet Auto Rent & Sales, Inc., 156
Idaho 574,581,329 P.3d 356,363 (2014) (quoting Hei v. Holzer, 139 Idaho 81, 85, 73 PJd 94,
98 (2003) (internal citations omitted)); Greenwald v. W Sur. Co., 164 ldaho 929, 942, 436 P.3d
1278, 1291 (2019). Although circumstantial evidence can create a genuine issue for trial, a mere
scintilla of evidence is insufficient to demonstrate the existence of a genuine issue of material
fact. Callies v. 0 'Neal, 147 Idaho 841, 846, 216 P.3d 130, 165 (2009). Thus, the slightest doubt
as to the facts will not forestall summary judgment. Zimmerman v. Volkswagen ofAmerica, Inc.,
128 ldaho 851,854,920 P.3d 67, 70 (1996). "If the evidence reveals no disputed issues of
material fact, then only a question of law remains, over which this Court exercises free review."

Lapham v. Stewart, 137 Idaho 582, 585, 51 P.3d 396, 399 (2002).
The Defense has supplied no expert witness to testify that there was any other reasonable
cause, no evidence by affidavit, and no evidence by deposition. Defense has the burden at
summary judgment to show that. They have offered no evidence of any other reasonable source
and, under Friel, the Court must draw all reasonable inferences and all questions of evidence in
favor of the non-moving party, the Plaintiff. Friel v. Boise City Hous. Auth., 126 Idaho 484,485,
887 P.2d 29, 30 (1994). The Court failed to do so and drew all inferences in favor of the moving
party by granting the Defense's motion for summary judgment with no showing of proof and
without meeting their burden.
The Court correctly states that "Black showed no ill effects from those first three days of
therapy when the same electrode pads were use[sic] ... ," but incorrectly states that this " .. .is
evidence that cuts against the idea that it was the electrode pads themselves that were defective
rather than the use of the electrode pads." Memorandum and Decision Order Pg. 5. The Court
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points out the latent defect in the pads, which is that they worked properly for three out of ten
times, but failed on the fourth use. This shows that the pads failed more than six uses before
their use should have been discontinued and well beyond the expected failure threshold in their
specifications. Aff. of Bart McDonald, Paras.5, 11. The Court further erred by misconstruing
this fact in a light more favorable to the moving party. If the Court had any question as to the
evidence it must draw reasonable inferences in favor of the Plaintiff, which would show that this
is, in fact, a latent defect in the pad.
The Court, in deciding a motion for summary judgment, must comport with certain
standards, as cited above. Those standards include the burdens incumbent upon each party, and
how reasonable inferences are drawn. See generally: Conner, Liberty Bankers Life Ins. Co.,

Wattenbarger, Marek, Venable, Greenwald, Callies, Zimmerman, and Lapham, supra.
In a motion for summary judgment, "The burden of proving the absence of material facts
is upon the moving party. Once the moving party establishes the absence of a genuine issue, the
burden shifts to the nonmoving party to show that a genuine issue of material fact on the
challenged element of the claim does exist." Venable at 5 81.
In Murphy v. Union Pac. R.R. Co., the Court was met with a similar issue. The
court below had granted summary judgment against a plaintiff due to the plaintiff contradicting
himself in his deposition and affidavit. Murphy v. Union Pac. R.R. Co., 138 Idaho 88, 57 P.3d
799 (2002). The plaintiff in Murphy argued that his deposition testimony, in combination with
his affidavit, created a genuine issue of material fact regarding causation. Id. His deposition
testimony indicated that he believed he stepped in or on something, such as uneven ballast or the
edge of a tie around which ballast was missing. Murphy's affidavit confirmed that he believed he
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stepped in one of the uneven areas of the ties and large ballast. Union Pacific contended that
Murphy's deposition testimony showed that Murphy did not know what caused him to fall,
whether it was his misstep onto an insulator or as a result of negligently maintained ballast and
ties. Union Pacific asserted that Murphy's affidavit contradicted his deposition testimony and
was, therefore, insufficient to create a genuine issue of material fact for trial on the issue of
causation. Murphy alleged in his verified complaint that Union Pacific's failure to provide an
adequate walking path caused his fall. His deposition testimony showed that, while not
completely certain of what he tripped on, he believed that uneven ballast or ballast missing from
between the ties caused his fall. Murphy's affidavit further indicated that he probably tripped on
uneven ties and large ballast rather than on a permanent track fixture such as an insulator.
Construing these facts most favorably for Murphy, a reasonable person could find that it is more
likely than not that Union Pacific's negligence played some part, however slight, in producing
Murphy's injury. Id at 92. "On the other hand, a reasonable person could find that Murphy is
merely speculating about what caused his fall and that he cannot show that Union Pacific's
negligence played a part in his injury. When reasonable people could reach different

conclusions from the pleadings and evidence in the record, summary judgment must be
denied." Murphy v. Union Pac. R.R. Co., 138 Idaho 88, 91-92, 57 P.3d 799, 802-03 (2002)
citing (Northwest Bee-Corp., 136 Idaho at 839, 41 P.3d at 267; Farm Credit Banko/Spokane v.
Stevenson, 125 Idaho 270, 272, 869 P.2d 1365, 1367 (1994); Harris v. Dept. of Health &
Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159 (1992))(Emphasis added).
In Murphy, the Idaho Supreme Court has pointed out that these are exactly the issues that
a trial is meant to resolve. Where two reasonable people could reach different conclusions from
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evidence in the record, summary judgment must be denied.
Here, the record shows that Just as in Murphy, two reasonable people could reach
differing conclusions about the same material facts and summary judgment should have been
denied by the district court.
By misapplying the standard for summary judgment, the lower Court engaged in a
reversible error and this case must be remanded to correct the error.

2. Res ipsa loquitur.
Both Defendants and the Court have incorrectly stated that res ipsa loquitur is a separate
theory of recovery. Memorandum and Decision Order, Pg. 4. Res ipsa loquitur is a standard
of evidence, not a separate theory of recovery and, as such, does not need to be plead in order
for it to apply.

Res ipsa loquitur, if applicable to the facts of a particular case, creates an inference of the
breach of the duty imposed and replaces direct evidence with a permissive inference of
negligence. Brizendine v. Nampa Meridian Irrigation District, 97 Idaho 580, 548 P.2d 80
(1976); Harper v. Hoffman, 95 Idaho 933, 523 P.2d 536 (1974). Christensen v. Potratz, 100
Idaho 352,355, 597 P.2d 595,598 (1979).
Plaintiff did not need to plead res ipsa loquitur as a theory of recovery in order for the
doctrine to apply to this case.
The Court stated that "In this case, Black has not established, and cannot establish
exclusive control. It is an undisputed fact that the electrode pads were under McDonald's
control at the time of the alleged injury." Memorandum and Decision Order, Pg. 4. While
McDonald was in control of the electrode pads at the time of the injury, he was not in control
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of the pads at the time that the defect in the electrode pads, which caused the injury, was
created. It is undisputed that Defendants had exclusive control over the manufacture of the
electrode pads.
"[I]t is also necessary that the cause of the injury point[s] to the defendant's negligence."
S. H. Kress & Co. v. Godman, 95 Idaho 614,617, 515 P.2d 561,564 (1973) (citations
omitted). In other words, "[t]he mere happening of an accident does not dispense with the
requirement that the injured party must make some showing that the defendant against whom
relief is sought was in some manner negligent, where there are other probable causes of the
injury." Christensen, 100 Idaho at 355, 597 P.2d at 598. Therefore, to proceed under res ipsa

loquitur, a plaintiff must demonstrate that the instrumentality which caused his injury was
under the exclusive control and management of the defendant and that the circumstances
would permit an average layperson to infer, based upon common knowledge and experience,
that the plaintiff would not have suffered those injuries in the absence of the defendant's
negligence. Enriquez v. Idaho Power Co., 152 Idaho 562,566,272 P.3d 534,538 (2012). An
essential element in the application of res ipsa loquitur is the conclusion that the occurrence
in the ordinary course of things would not happen unless someone had been negligent. Hale

v. Heninger, 87 Idaho 414, 422, 393 P.2d 718 (1964); Restatement (Second) of Torts,§
328D, comment c. It is also necessary that the cause of the injury point to the defendant's
negligence. Restatement (Second) of Torts, supra, comments e, f, and g; Prosser, Torts,§ 39
(4th ed. 1971). In this case there are no other probable explanations of the cause for
Plaintiff's injuries outside of the negligence of Defendants. S. H Kress & Co. v. Godman, 95
Idaho 614,617,515 P.2d 561,564 (1973).
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Defendants were in exclusive control of the electro pad during its manufacture and
Plaintiff has alleged a manufacturing defect. As the Court noted, Bart McDonald is "has the
experience to note when an electrode visually appears abnormal." Memorandum Decision
and Order, Pg. 3. Bart McDonald did not notice any abnormality or defect of the electrotherapy pad prior to its use. Second Aff. of Bart McDonald Paras. 9-12. The defect only
became apparent after the pad had been used, which is, more likely than not, a latent defect
of the pad resulting from faulty manufacturing processes. Defendants need not be in
exclusive control of the defective pad from the very beginning of its existence until its end,
but only during the times in which the defect was created.
Bart McDonald is trained in administering therapy with electrode pads, visually
inspecting electrode pads for abnormalities, and in reading the manual and applying its
instructions. Second Aff. of Bart McDonald, Paras. 1-5. In Mr. McDonald's experience, no
moistened interface is required to prevent burns when using the specific waveform for
treatment used on Linda Black. Second Aff. of Bart McDonald, Paras. 6-8. In approximately
296,400 other administrations of similar therapy with similar pads, the only other bums were
caused by electrode therapy pads from the same lot, 501659, as the pads which injured Linda
Black. Second Aff. of Bart McDonald, Paras.14, 15,21, 23. Bart McDonald administered
the therapy in accordance with the Rich-Mar manual. Second Aff. of Bart McDonald, Paras.
13. Because of this, no other reasonable alternative cause can be shown for the burns suffered
by Linda Black.
Because Defendants were in exclusive control over the manufacturing of the faulty
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electrode pad and, without negligence in manufacturing of the electrode pad, no injury would
have occurred, and no other reasonable alternative for Linda Black's injuries exist, res ipsa
loquitur must apply.

3. Plaintiff's Prima Facie Case.
Plaintiff has shown that no other reasonable secondary causes could have caused the injuries
to Plaintiff or that there was any abnormal use, eliminating other sources of liability. Second
Aff. of Bart McDonald, Paras. 4-28. Defendants have proffered no evidence to dispute this fact
and are not qualified as experts themselves to dispute this fact in their memorandum or at
argument. On summary judgment the Court is required to make all reasonable inferences in
favor of the non-moving party and to decide all factual and evidence disputes in favor of the nonmoving party. Sadidv. Idaho State University, 151 Idaho 932,938,265 P.3d 1144, 1150 (2011);
Liberty Bankers Life Ins. Co. v. Witherspoon, Kelley, Davenport & Toole, P.S., 159 Idaho 679,
685,365 P.3d 1033, 1040 (2016); Marek v. Hecla, Ltd, 161 Idaho 211,214,384 P.3d 975,978
(2016)( citing Mackay v. Four Rivers Packing Co., 145 Idaho 408, 410, 179 P .3d 1064, 1066
(2008)); Callies v. O'Neal, 147 Idaho 841,846,216 P.3d 130, 135 (2009) (citing Collordv.
Cooley, 92 Idaho 789,795,451 P.2d 535,541 (1969)); Banner Life Ins. Co. v. Mark Wallace
Dixson Irrevocable Tr., 147 Idaho 117, 123-24, 206 P.3d 481, 487-88 (2009); Friel v. Boise City
Hous. Auth., 126 Idaho 484, 485, 887 P.2d 29, 30 (1994).
Here, the Court chose to use its own standard, that Plaintiff was required to prove her
prima facie case for negligence on summary judgment, and made each inference in favor of the
moving party. Defendants have not asserted any grounds entitling them to judgment as a matter
of law and there is a triable issue of disputed fact as to the cause of Plaintiffs burns to which
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Defendants have submitted no admissible evidence and have not retained any expert to dispute
Plaintiffs facts. Defendants had the burden of proof to demonstrate that they were entitled to
Summary Judgment as a matter of law and that no triable issue of fact remained for the jury,
which they failed to meet. Plaintiff has already demonstrated that the proximate cause of her
injuries stemmed from the defective pad and that, had the pad not been defective, that no other
cause for her injuries could exist.

4. Conclusion.
The Court applied the incorrect standards on summary judgment and must reconsider its
Order. Because Plaintiff has provided undisputed evidence that there are no reasonable
alternative causes to her burns from the defective electro therapy pads, that there was no
abnormal use of the pads, and that there are no secondary sources of liability, the Court must
reconsider its Order granting summary judgment in favor of the Defendants.

DATED this 31 st day of October, 2019.
BROWNI

Allen H. Browning
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Allen H. Browning, ISB# 3007
Steve Carpenter, ISB# 9132
David L. Brown, ISB# 7430
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, ID 83402
Telephone: (208) 542-2700
Facsimile: (208) 542-2711
Email: allen.browning.law@gmail.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

LINDA BLACK
Case No.: CV-2018-200
Plaintiff,
vs.

SECOND AFFIDAVIT OF
BART MCDONALD

DJO GLOBAL, INC., EMPI, DJO GLOBAL,
INC. dba EMPI, DJO, LLC., BLACKSTONE
CAPITAL PARTNERS V L.P.,
STATE OF IDAHO
ss.
COUNTY OF BONNEVILLE
I, Bart McDonald, being first sworn, state:
1.

I am a licensed physical therapist in the State of Idaho and hold a Master's degree in
physical therapy.

2.

I am sole owner at Superior Physical Therapy and work there as a full-time physical
therapist.

3.

I have administered electric stimulation therapy about three-hundred (300) times per week

for around nineteen (19) years, totaling around 296,400 administrations.
Second Affidavit of Bart McDonald
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4.

I am trained to read and interpret the Rich-Mar Instruction Manual pertaining to EMPI

Stimcare Carbon CL Electrodes.
5.

I have read and understand the Rich-Mar Instruction Manual pertaining to EMPI Stimcare

Carbon CL Electrodes, which accompanied the electrode pads used to treat Linda Black.
6.

From my experience and training no moistened interface is required when administering

the treatment I was using for Linda Black.
7.

I have never used a moisture barrier when administering similar treatments, with similar

machines, and similar electrode pads.
8.

In my experience, no other instances of bums have been caused by administering similar

treatment, with similar machines, and similar electrode pads, in the same manner.
9.

Linda Black was treated with the same set of electrode pads on December 14th , 16th, 17th ,

and 21 st . She suffered bums with the fourth administration of therapy with those same pads.
10.

On the first three applications of therapy with the same electrode pads, Linda Black

suffered no ill effects.
11.

The electrode pads used to administer therapy to Linda Black should perform without

causing injury for ten uses, not three.
12.

The electrode pads used to treat Linda Black should have functioned without causing injury
to the patient for ten (10) consecutive uses, after which, new pads would need to be used.

13.

The Rich-Mar Instruction Manual pertaining to EMPI Stimcare Carbon CL Electrodes
states that for the Interferential waveform therapy used on Linda Black, that 50 MhA was
the appropriate setting.

14.

I have only observed injuries with similar treatment similar to the injuries I observed when

using EMPI Stimcare Carbon CL Electrodes from lot number 501659.
Second Affidavit of Bart McDonald
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15.

In the previous nineteen years I have only seen three other patients with bums like Linda

Black's and all three of those patients' injuries were caused by defective electrode pads from the
same lot number.
16.

I have been trained in the proper use of these electrode pads.

17.

No pad from any other lot was defective.

18.

Three of the pads I used from this lot were defective.

19.

The pads used on Linda Black were from lot number 501659.

20.

I discontinued use of pads from this lot after Linda Black's injuries.

21.

It is my opinion within a reasonable degree of medical probability that Linda Black's

bums were more likely than not caused by defective pads, specifically EMPI Stimcare Carbon
CL Electrodes from lot number 501659.
22.

I treated Linda Black on or about December 21, 2015.

23.

I used an EMPI Stimcare Carbon CL Electrode from lot number 501659 to administer

electric stimulation therapy to Linda Black.
24.

During the course of the therapy, I noticed a white spot on the right side of Linda Black's

lower back, which I suspected was an electrical bum.
25.

Linda Black seemed unconcerned at the time of injury, but she returned two hours later to

Superior Physical Therapy where she was advised to seek medical attention.
26.

The machine used to administer the therapy was within normal working parameters and
was configured properly.

27.

The only reasonable conclusion is that the electrode pads in lot number 501659 were
defective. That is my opinion to a reasonable degree of medical probability as a physical
therapist.

Second Affidavit of Bart McDonald
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28.

I know of no other rational explanation why she received these bums other than these
electrode pads were defective and that is my opinion to a reasonable degree of medical
probability.

DATED this _ _ day of October, 2019.

Bart McDonald
Subscribed and sworn to before me on this _ _ day of October, 2019.

NOTARY PUBLIC FOR IDAHO
My Commission Expires:
Residing at: Idaho Falls, Idaho

Second Affidavit of Bart McDonald
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31 st day of October, 2019, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:
Joshua S. Evett, Esq.
jse(a)e lam burke .com

[X] e-File

~

Legal Secretary
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Electronically Filed
11/1/2019 2:33 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Mary Griffith , Deputy Clerk

Allen H. Browning ISB#3007
Steve Carpenter ISB#9132
BROWNING LAW
482 Constitution Way, Suite 111
Idaho Falls, Idaho 83402
Telephone: (208) 542-2700
Facsimile: (208) 542-2711
Email: all en.browning.law@gmail.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
LINDA BLACK,
Plaintiff,

Case No.: CV-2017-7353

vs.

PLAINTIFF'S AMENDED
MEMORANDUM IN
SUPPORT OF MOTION FOR
RECONSIDERATION

DJO GLOBAL, INC; EMPI; DJO GLOBAL,
INC. dba EMPI, OJI, LLC; BLACKSTONE
CAPITAL PARTNERS V L.P,
Defendants.

COMES NOW, the above-named Plaintiff, LINDA BLACK, by and through her attorney,

Allen Browning of Browning Law, and enters this Memorandum in Support of Motion to Reconsider.

INTRODUCTIO N
This is a Personal Injury Case filed in the Seventh Judicial District of Idaho, County of
Bonneville. Plaintiff, Linda Black, has alleged that she sustained injuries after a defective
electro-therapy pad caused severe and unusual bums. Defendants filed a motion for summary
judgment on the grounds that Plaintiff could not prove her prima facie case at the summary
AMENDED MEMORANDUM IN SUPPORT OF MOTION TO RECONSIDER
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judgment stage and that Bart McDonald was not qualified to testify as an expert as to whether or
not the electro-therapy pads were defective. This Court granted Defendants' motion and Plaintiff
has filed this motion to reconsider the Court's Order.

FACTS
1. On or about December 21, 2015, Plaintiff received therapy at Superior Physical Therapy.
2. Her therapy involved the use of electro-therapy pads manufactured and sold by
Defendants.
3. Bart McDonald administered the therapy. Aff. of Bart McDonald Para. 10.
4. During the course of the therapy, Bart McDonald noticed a white spot on the right side of
Plaintiffs lower back, which he suspected was an electrical bum. Aff. of Bart McDonald
Para. 12.
5. Plaintiff was unconcerned at the time of injury, but two hours later the bum became red
and inflamed, causing her to return to Superior Physical Therapy where she was advised
to seek medical attention. Aff. of Bart McDonald Para. 12-13.
6. The defective pad was assigned a lot number and pads from the same lot number showed
the same defects when used. Aff. of Bart McDonald Para. 7-9.
7. The incident pad was thrown in the garbage by accident at Bart McDonald's office.
Deposition of Bart McDonald, Pg. 17, L. 8-10.
8. Bart McDonald administered the therapy in a proper manner, following the
manufacturer's instructions.
9. Bart McDonald stated in his affidavit that he knows of no other rational explanation why
Linda Black received bums other than these electrode pads were defective and that is his
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opinion to a reasonable degree of medical probability. Aff. of Bart McDonald Para. 15.
ARGUMENT
1. The Court Applied the Incorrect Standards at Summary Judgment.

In a motion for summary judgment, the moving party bears the burden of proving the
absence of a material fact. Sadid v. Idaho State University, 151 Idaho 932, 938, 265 P.3d 1144,
1150 (2011). "When considering whether the evidence in the record shows that there is no
genuine issue of material fact, the trial court must liberally construe the facts, and draw all
reasonable inferences, in favor of the nonmoving party." Liberty Bankers Life Ins. Co. v.
Witherspoon, Kelley, Davenport & Toole, P.S., 159 Idaho 679,685,365 P.3d 1033, 1040 (2016).

If the moving party has satisfied its burden, the non-moving party must then come forward with

sufficient admissible evidence identifying specific facts that demonstrate the existence of a
genuine issue for trial. Wattenbarger v. A.G. Edwards & Sons, Inc., 150 Idaho 308, 317, 246
P.3d 961, 970 (2010). "[a]ll reasonable inferences that can be drawn from the record are to be
drawn in favor of the nonmoving party, and disputed facts are liberally construed in the
nonmoving party's favor." Marek v. Hecla, Ltd., 161 Idaho 211, 214, 384 P.3d 975, 978
(2016) (citing Mackay v. Four Rivers Packing Co., 145 Idaho 408,410, 179 P.3d 1064, 1066
(2008)). "All doubts are to be resolved against the moving party." Callies v. O'Neal, 147 Idaho
841, 846, 216 P.3d 130, 135 (2009) (citing Co/lord v. Cooley, 92 Idaho 789,795,451 P.2d 535,
541 (1969)). "Conflicting evidentiary facts, however,[sic] must still be viewed in favor of the
nonmoving party." Banner Life Ins. Co. v. Mark Wallace Dixson Irrevocable Tr., 147 Idaho 117,
123-24, 206 P.3d 481, 487-88 (2009). "The burden of proving the absence of material facts is
upon the moving party. Once the moving party establishes the absence of a genuine issue, the

AMENDED MEMORANDUM IN SUPPORT OF MOTION TO RECONSIDER

Page 3

Page 194

burden shifts to the nonmoving party to show that a genuine issue of material fact on the
challenged element of the claim does exist. Venable v. Internet Auto Rent & Sales, Inc., 156
Idaho 574, 581, 329 P.3d 356, 363 (2014) (quoting Hei v. Holzer, 139 Idaho 81, 85, 73 P.3d 94,
98 (2003) (internal citations omitted)); Greenwald v. W Sur. Co., 164 Idaho 929,942,436 P.3d
1278, 1291 (2019). Although circumstantial evidence can create a genuine issue for trial, a mere
scintilla of evidence is insufficient to demonstrate the existence of a genuine issue of material
fact. Callies v. 0 'Neal, 14 7 Idaho 841, 846, 216 P .3d 130, 165 (2009). Thus, the slightest doubt
as to the facts will not forestall summary judgment. Zimmerman v. Volkswagen ofAmerica, Inc.,
128 Idaho 851, 854, 920 P.3d 67, 70 (1996). "If the evidence reveals no disputed issues of
material fact, then only a question of law remains, over which this Court exercises free review."
Lapham v. Stewart, 137 Idaho 582, 585, 51 P.3d 396, 399 (2002).

The Defense has supplied no expert witness to testify that there was any other reasonable
cause, no evidence by affidavit, and no evidence by deposition. Defense has the burden at
summary judgment to show that. They have offered no evidence of any other reasonable source
and, under Friel, the Court must draw all reasonable inferences and all questions of evidence in
favor of the non-moving party, the Plaintiff. Friel v. Boise City Hous. Auth., 126 Idaho 484,485,
887 P.2d 29, 30 (1994). The Court failed to do so and drew all inferences in favor of the moving
party by granting the Defense's motion for summary judgment with no showing of proof and
without meeting their burden.
The Court correctly states that "Black showed no ill effects from those first three days of
therapy when the same electrode pads were use[sic] ... ," but incorrectly states that this" .. .is
evidence that cuts against the idea that it was the electrode pads themselves that were defective

AMENDED MEMORANDUM IN SUPPORT OF MOTION TO RECONSIDER

Page4

Page 195

rather than the use of the electrode pads." Memorandum and Decision Order Pg. 5. The Court
points out the latent defect in the pads, which is that they worked properly for three out of ten
times, but failed on the fourth use. This shows that the pads failed more than six uses before
their use should have been discontinued and well beyond the expected failure threshold in their
specifications. Aff. of Bart McDonald, Paras.5, 11. The Court further erred by misconstruing
this fact in a light more favorable to the moving party. If the Court had any question as to the
evidence it must draw reasonable inferences in favor of the Plaintiff, which would show that this
is, in fact, a latent defect in the pad.
The Court, in deciding a motion for summary judgment, must comport with certain
standards, as cited above. Those standards include the burdens incumbent upon each party, and
how reasonable inferences are drawn. See generally: Conner, Liberty Bankers Life Ins. Co.,
Wattenbarger, Marek, Venable, Greenwald, Callies, Zimmerman, and Lapham, supra.

In a motion for summary judgment, "The burden of proving the absence of material facts
is upon the moving party. Once the moving party establishes the absence of a genuine issue, the
burden shifts to the nonmoving party to show that a genuine issue of material fact on the
challenged element of the claim does exist." Venable at 581.
In Murphy v. Union Pac. R.R. Co., the Court was met with a similar issue. The
court below had granted summary judgment against a plaintiff due to the plaintiff contradicting
himself in his deposition and affidavit. Murphy v. Union Pac. R.R. Co., 138 Idaho 88, 57 P.3d
799 (2002). The plaintiff in Murphy argued that his deposition testimony, in combination with
his affidavit, created a genuine issue of material fact regarding causation. Id. His deposition
testimony indicated that he believed he stepped in or on something, such as uneven ballast or the
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edge of a tie around which ballast was missing. Murphy's affidavit confirmed that he believed he
stepped in one of the uneven areas of the ties and large ballast. Union Pacific contended that
Murphy's deposition testimony showed that Murphy did not know what caused him to fall,
whether it was his misstep onto an insulator or as a result of negligently maintained ballast and
ties. Union Pacific asserted that Murphy's affidavit contradicted his deposition testimony and
was, therefore, insufficient to create a genuine issue of material fact for trial on the issue of
causation. Murphy alleged in his verified complaint that Union Pacific's failure to provide an
adequate walking path caused his fall. His deposition testimony showed that, while not
completely certain of what he tripped on, he believed that uneven ballast or ballast missing from
between the ties caused his fall. Murphy's affidavit further indicated that he probably tripped on
uneven ties and large ballast rather than on a permanent track fixture such as an insulator.
Construing these facts most favorably for Murphy, a reasonable person could find that it is more
likely than not that Union Pacific's negligence played some part, however slight, in producing
Murphy's injury. Id at 92. "On the other hand, a reasonable person could find that Murphy is
merely speculating about what caused his fall and that he cannot show that Union Pacific's
negligence played a part in his injury. When reasonable people could reach different
conclusions from the pleadings and evidence in the record, summary judgment must be
denied." Murphy v. Union Pac. R.R. Co., 138 Idaho 88, 91-92, 57 P.3d 799, 802-03 (2002)
citing (Northwest Bee-Corp., 136 Idaho at 839, 41 P.3d at 267; Farm Credit Bank of Spokane v.
Stevenson, 125 Idaho 270, 272, 869 P .2d 1365, 1367 (1994); Harris v. Dept. ofHealth &
Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159 (1992))(Emphasis added).

In Murphy, the Idaho Supreme Court has pointed out that these are exactly the issues that
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a trial is meant to resolve. Where two reasonable people could reach different conclusions from
evidence in the record, summary judgment must be denied.
Here, the record shows that Just as in Murphy, two reasonable people could reach
differing conclusions about the same material facts and summary judgment should have been
denied by the district court.
By misapplying the standard for summary judgment, the lower Court engaged in a
reversible error and this case must be remanded to correct the error.
2. Res ipsa loquitur.
Both Defendants and the Court have incorrectly stated that res ipsa loquitur is a separate
theory of recovery. Memorandum and Decision Order, Pg. 4. Res ipsa loquitur is a standard
of evidence, not a separate theory of recovery and, as such, does not need to be plead in order
for it to apply.

Res ipsa loquitur, if applicable to the facts of a particular case, creates an inference of the
breach of the duty imposed and replaces direct evidence with a permissive inference of
negligence. Brizendine v. Nampa Meridian Irrigation District, 97 Idaho 580, 548 P .2d 80
(1976); Harper v. Hoffman, 95 Idaho 933, 523 P.2d 536 (1974). Christensen v. Potratz, 100
Idaho 352, 355, 597 P .2d 595, 598 (1979).
Plaintiff did not need to plead res ipsa loquitur as a theory of recovery in order for the
doctrine to apply to this case.
The Court stated that "In this case, Black has not established, and cannot establish
exclusive control. It is an undisputed fact that the electrode pads were under McDonald's
control at the time of the alleged injury." Memorandum and Decision Order, Pg. 4. While
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McDonald was in control of the electrode pads at the time of the injury, he was not in control
of the pads at the time that the defect in the electrode pads, which caused the injury, was
created. It is undisputed that Defendants had exclusive control over the manufacture of the
electrode pads.
"[I]t is also necessary that the cause of the injury point[ s] to the defendant's negligence."
S. H. Kress & Co. v. Godman, 95 Idaho 614,617, 515 P.2d 561, 564 (1973) (citations
omitted). In other words, "[t]he mere happening of an accident does not dispense with the
requirement that the injured party must make some showing that the defendant against whom
relief is sought was in some manner negligent, where there are other probable causes of the
injury." Christensen, 100 Idaho at 355, 597 P.2d at 598. Therefore, to proceed under res ipsa
loquitur, a plaintiff must demonstrate that the instrumentality which caused his injury was

under the exclusive control and management of the defendant and that the circumstances
would permit an average layperson to infer, based upon common knowledge and experience,
that the plaintiff would not have suffered those injuries in the absence of the defendant's
negligence. Enriquez v. Idaho Power Co., 152 Idaho 562,566,272 P.3d 534, 538 (2012). An
essential element in the application of res ipsa loquitur is the conclusion that the occurrence
in the ordinary course of things would not happen unless someone had been negligent. Hale
v. Heninger, 87 Idaho 414, 422, 393 P.2d 718 (1964); Restatement (Second) of Torts,§

328D, comment c. It is also necessary that the cause of the injury point to the defendant's
negligence. Restatement (Second) of Torts, supra, comments e, f, and g; Prosser, Torts,§ 39
(4th ed. 1971 ). In this case there are no other probable explanations of the cause for
Plaintiffs injuries outside of the negligence of Defendants. S. H Kress & Co. v. Godman, 95
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Idaho 614, 617, 515 P.2d 561, 564 (1973).

Defendants were in exclusive control of the electro pad during its manufacture and
Plaintiff has alleged a manufacturing defect. As the Court noted, Bart McDonald is "has the
experience to note when an electrode visually appears abnormal." Memorandum Decision
and Order, Pg. 3. Bart McDonald did not notice any abnormality or defect of the electrotherapy pad prior to its use. Second Aff. of Bart McDonald Paras. 9-12. The defect only
became apparent after the pad had been used, which is, more likely than not, a latent defect
of the pad resulting from faulty manufacturing processes. Defendants need not be in
exclusive control of the defective pad from the very beginning of its existence until its end,
but only during the times in which the defect was created.
Bart McDonald is trained in administering therapy with electrode pads, visually
inspecting electrode pads for abnormalities, and in reading the manual and applying its
instructions. Second Aff. of Bart McDonald, Paras. 1-5. In Mr. McDonald's experience, no
moistened interface is required to prevent bums when using the specific waveform for
treatment used on Linda Black. Second Aff. of Bart McDonald, Paras. 6-8. In approximately
296,400 other administrations of similar therapy with similar pads, the only other bums were
caused by electrode therapy pads from the same lot, 501659, as the pads which injured Linda
Black. Second Aff. of Bart McDonald, Paras.14, 15,21, 23. Bart McDonald administered
the therapy in accordance with the Rich-Mar manual. Second Aff. of Bart McDonald, Paras.
13. Because of this, no other reasonable alternative cause can be shown for the bums suffered
by Linda Black.
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Because Defendants were in exclusive control over the manufacturing of the faulty
electrode pad and, without negligence in manufacturing of the electrode pad, no injury would
have occurred, and no other reasonable alternative for Linda Black's injuries exist, res ipsa
loquitur must apply.

3. Plaintiff's Prima Facie Case.
Plaintiff has shown that no other reasonable secondary causes could have caused the injuries
to Plaintiff or that there was any abnormal use, eliminating other sources ofliability; Second
Aff. of Bart McDonald, Paras. 4-27. Defendants have proffered no evidence to dispute this fact
and are not qualified as experts themselves to dispute this fact in their memorandum or at
argument. On summary judgment the Court is required to make all reasonable inferences in
favor of the non-moving party and to decide all factual and evidence disputes in favor of the nonmoving party. Sadid v. Idaho State University, 151 Idaho 932, 938, 265 P.3d 1144, 1150 (2011);
Liberty Bankers Life Ins. Co. v. Witherspoon, Kelley, Davenport & Toole, P.S., 159 Idaho 679,

685, 365 P.3d 1033, 1040 (2016); Marek v. Hecla, Ltd., 161 Idaho 211, 214, 384 P.3d 975, 978
(2016) (citing Mackay v. Four Rivers Packing Co., 145 Idaho 408,410, 179 P.3d 1064, 1066
(2008)); Callies v. O'Neal, 147 Idaho 841,846,216 P.3d 130, 135 (2009) (citing Collordv.
Cooley, 92 Idaho 789, 795, 451 P.2d 535, 541 (1969)); Banner Life Ins. Co. v. Mark Wallace
Dixson Irrevocable Tr., 147 Idaho 117, 123-24, 206 P.3d 481, 487-88 (2009); Friel v. Boise City
Haus. Auth., 126 Idaho 484, 485, 887 P.2d 29, 30 (1994).

Here, the Court chose to use its own standard, that Plaintiff was required to prove her
prima facie case for negligence on summary judgment, and made each inference in favor of the

moving party. Defendants have not asserted any grounds entitling them to judgment as a matter
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of law and there is a triable issue of disputed fact as to the cause of Plaintiffs bums to which
Defendants have submitted no admissible evidence and have not retained any expert to dispute
Plaintiffs facts. Defendants had the burden of proof to demonstrate that they were entitled to
Summary Judgment as a matter of law and that no triable issue of fact remained for the jury,
which they failed to meet. Plaintiff has already demonstrated that the proximate cause of her
injuries stemmed from the defective pad and that, had the pad not been defective, that no other
cause for her injuries could exist.

4. Conclusion.
The Court applied the incorrect standards on summary judgment and must reconsider its
Order. Because Plaintiff has provided undisputed evidence that there are no reasonable
alternative causes to her bums from the defective electro therapy pads, that there was no
abnormal use of the pads, and that there are no secondary sources of liability, the Court must
reconsider its Order granting summary judgment in favor of the Defendants.

DATED this pt day of November, 2019.

BROWM(!Q
Allen H. Browmng
Attorney for Plaintiff
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Allen H. Browning, TSB# 3007
Steve Carpenter, rs:A# 9132

David L. Drown, ISB# 7430
BROWNJNG LAW
482 Constitution Way, Suite 111
Idaho Falls, ID 83402
Telephone: (208) 542-2700

l•'acsimile: (208) 542~271 l
EmaiJ: ~J)cn. ~xqwgh?:g.law@g~11ail&om
A1torneysji1r Plaint~Q'

IN THE DISTRICT COURT 01? Tlffi SEVENTH JUDICIAJ ~ DISTRICT OF THF.
STATE OF IDAHO, IN AND i·oR THlt COUNTY OU BONNEVILLE
1

LINDA BLACK
Case No.: CV-2018-200

Plaintiff,

vs.

SECOND AFFIDAVIT OF
BART MCDONALD

DJO GLODAL, INC., EMPI, DJO GLOBAL,
INC. dba EMPl, DJO, LLC., BLACKSTONE
CAPITAL PARTNERS V L.P.,

STATE OF IDAHO
COUNTY OF BONNEVILLE

1, Bart Mcl>onald, being first sworn, st.ate:

J..

T am a licensed physical therapist in the State of Idaho and hold a Mastel''s degree in
physical therapy.

2.

I am sole nwncr at Superior Physical Therapy and work there as a full-tlme physical
therapist.

3.

1 have administered electric stimulation therapy about U.uee-lmndred (300) times per

week f.br around nineteen ( 19) years.\ totaling around 296,400 administrations.
Second AffidaviL of Barl McDonald
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I am trained t<1 read and interpret the Rich-Mal' lnstn1ctlo11 Manual pc11aini.ng to EMP1

Stimcare Carbon CJ, Rleclrodes.
5.

1 have read and understand the Rich-Mar Instruction Manual pertaining to EMPI

Stimcare Carbon Cl, Elccttmlcs) which accompanied the electrode pads used to treat Linda
l31ack.
6.

Frorn my experience and training no moistened interface is required when administering

the treatment I was using J.br Linda Black.
7.

1 have never used a moisture barrier when administering similar treatments, with similar

machines, and similar dt!clrode pads.
8.

In my experience, no other instances of bums have been caused by administering similar

treatment, with similar machines, and similar electrode pads, in the same manner, other than as

stated in pm·ab'n1ph 15 below.
9.

Linda l.3lack was treated with the same set of electrode pads on. Decen1be.r 14th , l. 6d1, 1ill,

an<l 2 ·1 sr_ She suf'Jered hums with the fourth administration of therapy with those same pads.
10.

On the first three ,lpplicatiom; of therapy with the same eJeclrode 11ads, Linda Black

suffered no ill cffccts.

11.

The electrode pads w;ed lo administer therapy to Linda Black should pcrfonn without

causing ir~jm·y fo1· ten uses, not three.
12.

The electrode pads used lo treal Linda Black should have functioned without causing
it~jury to the patient for ten (10) consecutive uses, afler which:> new pads wou1d need lo he

u."ed.

Second A nidavit of Barl McDonald
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The Rich-Mar Instrnction Manual pe1taining to EM.Pl Stimcarc Carbon CJ. Electrode:5

states that for the Intcrfcrcntial waveform therapy used on 1,in<la B]ack., th,1t. 50 MhA was
the approp1iale selling.

14.

I have only observed h~jmies with simila1· treatment similar lo the injmies T observed

when using EMPI 8timcare Carhon CL Electrodes from lol number 501659.

15.

In the previ(lUS nineteen years of dealing with this elect.rode manufacture~ I ha:ve on 1y

seen th.rec other patients with bums like Linda Black's and all three ofthose patients' iltjuries
were caused hy defective eJeclrode pads frc.nn the same lot number.
16.

I have been trained in the proper use ofthcsc electrode pads.

17.

In all my years of dealing with this electrode manufacturer, I have no evidence any pad

fro1.n any other lot was defective. Three of the pads I used from this lot were defective.
18.

'fhc pads used on Linda Black were fl'orn lot number 50 I659.

19.

J disconlinued rn;e of pads from this lot after Linda Black's injuries.

20.

It is my opinion within a reasonable degree of medical _pn)bahilily that r.inda Black ,s

burns were more Jikcly than nol caused by de(eclive pa<ls, specificully EMPI Stimcare Carbon

CL Eleclrodes from lot number 501659.
21.

1 treated Linda Black on or about December 21, 2015.

22.

r used an RMPJ Stirn.care Carbon CL Elect.rode from lot number 501659 to ad1:ninistcr

electric stimulation therapy to Linda 131ack.
23.

Du.ring lhe course or lhe therapy, Tnoticed a white spot on tl1e right side of Linda Black's

lower bnck, which I suspected was an electrical bum.
24.

Linda Black seemed unconcerned at the lime of injury, hut she returned two hours later to

Superior Physi.cal Therapy where she was advised to seek medical attention.
Second Affidavit of Brut. McDonald
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The machine used t.o administer t.he therapy was within normal working parameters and

was configured properly.
26.

The only rcascmable conclusion is lhal the electrode pads in lot number 501659 were
defecliw. That is my <.1pinion to a. reasonable degree of medical probability as a physical

therapist.
27.

I know or no other rational explanalion why she received these bums other than these
electrode pads were defective and that is my opinion to a reac;onahle degree of medical

_probability.

Subscribed and !-3Wom. lo before me on tlris _____ day of October, 2019.

NOT~,j(y PUBLIC FOR IDAHO

I\,jy. Commission Expires:

-R{siding at: Idaho Falls, Idaho

Second Affidavil of Rarl McOcmalcl
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this pt day ofNovember, 2019, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Joshua S. Evett, Esq.
jse@elamburke.com
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